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The Seattle Journal of Technology, Environment, and Innovation Law (SJTEIL) is pleased to
present and house the summary of proceedings for the 2020 Innovating the Built Environment
Symposium as part of Seattle University School of Law’s Summer Institute for Technology,
Innovation, and Entrepreneurship Program.
SJTEIL’s primary function is to publish high-quality articles on a variety of technology,
environmental, and innovation topics. SJTEIL expanded from the Seattle Journal of Environmental
Law (SJEL), which was the first student-run environmental law journal in the state of Washington.
With its unique online publishing platform, SJTEIL is capable of publishing long-form academic
articles on a rolling basis, with short form projects and multimedia presentation when appropriate.
Consequently, SJTEIL’s publications are timely and immediately relevant. SJTEIL strives to
amplify and make space for a wide array of perspectives and experiences. The journal seeks to
encourage open dialogue at the intersection between environmental policies, technological
advances, and their disparate impacts on human experiences.
SJTEIL would like to thank Peter Smirniotopoulos and Dean Steven Bender for including
the journal in this symposium and for their guidance in the summary process.
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SITIE2020 Introduction
Opening remarks by Dean Annette Clark
Good morning, my name is Annette Clark and I am the very proud dean of Seattle
University School of Law. Welcome to SITIE—our Summer Institute for Technology, Innovation
& Entrepreneurship; and more specifically, this is our SITIE 2020 Innovating the Built
Environment Symposium on the law’s response to disruptive change. It is so great to have you all
here with us. We are broadcasting from rainy Seattle this morning and I know we have folks from
all over the country.
Our SITIE Institute is in its second summer of operation, with five course offerings and
two conferences and symposia. I want to start us off this morning by extending particular thanks
to Adjunct Professor Peter Smirniotopoulos, who also teaches at the University of Michigan. It
was his vision to expand his SITIE class--Innovating the Built Environment-- into a community
event, and this year into a national, virtual event. Over the course of today, we will have at least
16 speakers and thought leaders, both locally and nationally, including at least three Seattle
University Law graduates (of whom we are very proud), several of our adjunct professors, and a
variety of industry professionals and government leaders locally and across the country. I am also
pleased to let you know that our new Seattle Journal of Technology, Environmental and Innovation
Law has student representatives attending today, and they’re hoping to publish some of the
speakers and the proceedings, and we will have the chance to introduce them later this morning.
A special thanks to CREW-Northwest (Commercial Real Estate Women Northwest), the
organization that is once again participating and planning the opening panel on the intersection of
land use and affordable housing.
It’s now my great pleasure to introduce my colleague, Professor Steven Bender. He is not
just a professor and faculty member; he is our Associate Dean for Planning and Strategic
Initiatives. And really, I want to give kudos to Dean Bender because SITIE, our Summer Institute
for Technology, Innovation & Entrepreneurship, was absolutely his brainchild. He came to us from
the University of Oregon in 2011, where he was a long-time professor, a leader in entrepreneurship,
and ran their Portland program. He’s been such a wonderful person to have on our faculty, and I
rely on him particularly for his expertise in entrepreneurship. Professor Bender is the author of a
real estate transactions casebook and he’s also something of a renaissance man. In addition to his
expertise in real estate, he is also one of the country’s experts on immigration and race and the
law. So, it’s my great pleasure to introduce you to Dean and Professor Steve Bender.
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Building a SITIE—2020 Innovating the Built Environment Symposium

Introduction by Steven W. Bender, Associate Dean for Planning and Strategic Initiatives, Seattle
University School of Law
This symposium finds Seattle University School of Law’s Summer Institute for
Technology, Innovation, and Entrepreneurship (SITIE—pronounced CITY) in its second summer
of course offerings and other programming. During summer 2020, more than 100 law students will
participate in the five course offerings below that span the reaches of innovation in business from
intellectual property to real estate:
Immersion Course: Lawyering for Entrepreneurship and Innovation
Artificial Intelligence Law: Practice and Theory
Counseling Startups: Law, Regulation and Fundraising
The Role of In-House Counsel: Lawyering within an Organization
Innovating the Built Environment (ITBE): How the Law Responds to Disruptive
Change
These courses have in common a strong thread of how to use innovation and technology
for the public good. Another theme is to immerse students in knowledge about the relevant
technologies being deployed today. Although real estate and land use planning may not be the
first things that come to mind when thinking about sectors of innovation, when we designed the
SITIE program and its curriculum, real estate was on the front burner. We looked to industry
sectors and innovation that resonated within the Seattle and Puget Sound regions, and real estate
innovation clearly is present in the local cityscape. The SITIE program grew out of the then wellestablished immersion course that took students to a variety of regional innovators to meet with
in-house lawyers and business leaders. The year of SITIE’s planning and origins, the immersion
class visited the Seattle-based real estate technology firm Zillow (think zillions of pillows), and
learned from its general counsel and a team of lawyers of the then fledgling idea for Zillow
Offers—a homeowner’s friend in a time of pandemic. The SITIE course that developed from this
intentionality sprouted much larger wings.
Adjunct faculty member Peter Smirniotopoulos, author of Real Estate Law: Fundamentals
for The Development Process and a Visiting Assistant Professor of Practice at the University of
Michigan, took the bricks and mortar core of that development book and infused it with innovation
in land use and more generally with the technologies of real estate innovation, and created the
SITIE course, Innovating the Built Environment. From the inception of the ITBE course, Professor
Smirniotopoulos intended a public forum for real estate and land use policymaking to both enhance
the experience of his students and contribute to the development of intelligent urban design and
the solving of social problems that still plague modern landscapes, such as enabling affordable
housing. Turning the long Saturday session for the June SITIE courses into the opportunity for that
forum, and for his students to preview and get feedback on their course projects, Peter blended
social issues, innovation, technology, law, and policy into a conference event that drew on speakers
from a variety of roles—from government policymakers to lawyers and real estate industry leaders.
The only limitation for the initial SITIE ITBE 2019 conference was geography given the difficulty
of travel to attend or speak at this volunteer event. When COVID-19 moved the 2020 conference
from a physical to a virtual meeting, it opened the possibility of distant participants, and Professor
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Smirniotopoulos brought speakers from across the region, and the United States and Canada.
Another highlight in 2020 was the deep-dive into the technology of blockchain and its distributed
ledger, which may transform everything from real estate recording databases to equity ownership
in a fluid world. For the second year in a row, the conference enjoyed the expertise and diversity
of the CREW (Commercial Real Estate Women)-Northwest panel, which in 2019 addressed
opportunity zones and, in 2020, affordable housing.
The 2020 conference also benefitted from the participation and partnership with Seattle
University School of Law’s newest student-edited journal, the Journal of Technology,
Environmental & Innovation Law, which infused the conference with additional student
participants and, by means of a compilation and broadening of the materials presented, transformed
the conference into a symposium.
Future versions of the 2020 ITBE course and conference have a sturdy foundation to build
on. Real estate and the built environment more generally are rife with social issues and the need
for innovation, and are a landscape where the impacts of a viral and a racial pandemic are readily
visible. Law students increasingly are interested in helping to tackle societal issues while doing
the workaday legal representation that comes their way as a practitioner. In the same way that
technology has flooded new industry sectors, now encompassing real estate and even the practice
of law, the ITBE class and its symposium bring attention to the fascinating contours of innovation
and technology in a course subject that students previously had not considered as cutting edge.
The sharp edges of innovation and reform offer much fodder for future symposia topics, and as
well for the ITBE class which gives students a chance to develop their own projects of interest in
alignment with the annual conference/symposium themes that Professor Smirniotopoulos carefully
curates in consult with a variety of other experts. These include potential topics as varied as
innovative building materials and modular construction techniques; smart energy efficiency for
residential and commercial real estate; construction innovation through robotics and 3D printing;
innovations in the sale process of real estate such as remote closings; innovations in public
transportation/urban mobility; the role of drones and autonomous vehicles in the urban landscape;
innovations that ensure wellness of residents and building occupants; PropTech as a hub of
technology and innovation in the real estate space; the impact of climate change on urban design;
and much more. Only bounded by human imagination, the built environment is a hub for
innovation, and the SITIE program allows law students and thought leaders to populate that space.
June 2020, Seattle WA

3
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SITIE2020 Symposium: Innovating the Built Environment
Program Agenda / June 13, 2020

The SITIE2020 Symposium: Innovating the Built Environment was offered entirely online,
through the Zoom platform. Each of six (6) symposium sessions, outlined below, were offered in
a continuous Zoom session with breaks throughout the day, allowing our audience to select those
sessions of greatest interest to them. Students enrolled in Professor Smirniotopoulos’s Summer
Institute course—Innovating the Built Environment: How the Law Responds to Disruptive
Change—participated all day.
OPENING SESSION: 9:00 am to 9:15 am
9:00 – 9:15 am

Welcome
Annette Clark, Dean
Seattle University School of Law
Introduction to SITIE and Seattle University Law’s Innovation Curriculum
Steven Bender, Associate Dean for Planning and Strategic Initiatives &
Professor, Seattle University School of Law
Lead Author, Modern Real Estate Finance and Land Transfer:
A Transactional Approach, 6th Ed. (Wolters Kluwer/Aspen Casebook 2018)
Preview of the Day’s Program and Introduction to “Innovating the Built
Environment: How the Law Responds to Disruptive Change”
Peter Smirniotopoulos, SITIE Faculty and “Innovating the Built Environment”
Course Instructor, Adjunct Professor, Seattle University School of Law
Author, Real Estate Law: Fundamentals for The Development Process, 1st
Ed. (Routledge, NOV 2016)
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SESSION 1:

9:15 – 10:15 am

CREW Seattle Presentation

ABSTRACT: Is there Still a Place in Seattle for the Single-Family Detached Housing Typology, Given
the Acute Need for Affordable Housing?
This expert panel will explore the intersection between existing zoning laws and well-established
neighborhood patterns of development, on the one hand, and the acute need for the increased production
and availability of affordable housing, in the greater Seattle area, including in and near the City of Seattle’s
Central Business District, as well as other close-in employment centers, on the other hand. The genesis of
this Special Topic in the Innovating the Built Environment SITIE2020 course came out of a series of articles
published during the SITIE2019 course reporting on several cities throughout the U.S., including
Minneapolis, MN, contemplating the elimination of single-family detached zoning from their zoning and
land use codes as part of a larger strategy for ramping up affordable housing production.
9:15 – 9:20 am

Special Topic Introduction: Peter Smirniotopoulos

9:20 – 9:30 am

Featured Speaker: Emily Alvarado, Director City of Seattle Office of
Housing

9:30 – 10:15 am

Panel Discussion: Jeanne Marie Coronado (Moderator), Debt &
Structured Finance, CBRE Affordable Housing,
Seattle
Emily Alvarado, Featured Speaker
Tory Laughlin Taylor, Washington State
Affordable Housing Advisory Board Consultant and
Developer
Colin Morgan-Cross, Director of Real Estate
Development at Mercy Housing Northwest

SESSION 2:

10:30 am – 11:30 am

ABSTRACT: When Worlds Collide: How an 86-Year Old Federal Law (The Securities Act of 1933)
Exposed the Flaws in WeWork’s “Innovative Business Model.”
Co-working pioneer WeWork, a wholly owned subsidiary of The We Company, grew meteorically through
an extremely aggressive building and master-lease acquisition strategy over the past several years.
Substantial, early stage funding from SoftBank, a Japan-based high-tech venture capital investment bank,
reinforced WeWork’s unicorn status. But was WeWork’s business model truly unique, bringing with it the
promise of a very profitable real estate operating company in the future? Or was it the company’s early
stage, venture capital-fueled meteoric growth—without a solid business plan for how that growth and
market dominance might translate to a financially stable and profitable operating entity over the long run—
that made it the shiny red firetruck in the toy store window that attracted investor attention?
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10:30 – 10:35 am
10:35 – 10:55 am

Special Topic Introduction: Peter Smirniotopoulos
Featured Speaker: Ryan Mathisen, J.D., Summa Cum Laude
Seattle University School of Law ‘19
&
Judicial Law Clerk (Aug. 2019 – June 2020)
Washington State Supreme Court
“What the We Company’s Initial Public Offering
for its We Work Subsidiary Revealed About the
Challenges of the Co-Working Sector in
Commercial Real Estate”

10:55 – 11:30 am

SESSION 3:

Panel Discussion: Ryan Mathisen, Featured Speaker & Moderator
Peter Smirniotopoulos
Paul Swegle, Adjunct Professor, Seattle University
School of Law; General Counsel, Observa (and
other start-ups); Author, Startup Law and
Fundraising

11:45 – 12:45 pm

11:45 – 12:45 pm

Virtual Luncheon Session
A Working Lunch brainstorming discussion, moderated by Professor
Smirniotopoulos, to discuss “What Comes Next?” in the context of
Innovating the Built Environment: How the Law Responds to Disruptive Change.
Registered students in Prof. Smirniotopoulos’s Innovating the Built Environment
course will take one-to-two minutes each to present their initial project ideas for
their Final Projects in the course, as well as outlining and moderating a discussion
of the Challenges and Opportunities presented by their ideas. Symposium
participants are encouraged to set up lunch in front of their computers and
participate actively in discussing each student’s project idea, providing relevant
feedback to help guide each student in moving forward in the development of
her/his idea over the following two weeks, which will comprise the largest
component of their final course grade. Additionally, a panel of legal experts from
the Seattle University School of Law will provide each ITBE student with specific
guidance for further developing their respective project ideas.
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SESSION 4:

1:00 – 2:00 pm

ABSTRACT: What Would it Take to Connect All of Greater Seattle’s Neighborhoods with Walking and
Biking Trails?
Major U.S. cities have endeavored, independently of each other, over the past several decades to create
greenway systems connecting residents and visitors with neighborhoods and attractions, increasing
opportunities for walking and biking and reducing their reliance on vehicular traffic. Atlanta’s BeltLine--a
twenty-two-mile loop of historic railroad right-of-ways encircling the city’s downtown and midtown areas,
seeks to reinvent the city if transformed into a green corridor—is perhaps one of the best examples of how
a Seattle Greenway might be accomplished (although Atlanta’s concerted efforts through BeltLine.org are
still considered a “work in progress” after fifteen years). The mostly abandoned rail corridor connects 45
diverse neighborhoods, including many of the city's most underserved by parks. A December 15, 2004,
Trust for Public Land (TPL) report showed that revitalizing the BeltLine would provide an extraordinary
opportunity for economic development—including affordable housing—and to connect communities
through green space. The Highline, in Manhattan’s Chelsea neighborhood, and Chicago’s 606, are morerecent examples of such endeavors to integrate greenspaces into densely populated urban areas. What are
the political and legal steps the greater Seattle area would need to take to develop a greenway in the Emerald
City that connects well-established, densely populated neighborhoods to employment centers and
recreational amenities, such as parks and shorelines?
1:00 – 1:05 pm
1:05 – 1:35 pm

Special Topic Introduction: Peter Smirniotopoulos
Featured Speaker: Art Lansing, Seattle University School of Law ’20,
Masters in Urban and Regional Planning; University
of Washington, College of Built Environments ’22
Department of Urban and Regional Planning
“Atlanta’s BeltLine: A Case Study”

1:35 – 2:05 pm

Panel Discussion: Rob Turner (Moderator), Esq. Seattle University
School of Law ’98; InTown Legal, Seattle, WA
Art Lansing, Featured Speaker
Jim Langford, President, MillionMile Greenway,
Atlanta, GA
Kristen Lohse, ASLA, Senior Urban Designer;
Toole Design Group, Associate, Seattle, WA
Claire Martini, Manager, Leafline Trail Coalition,
Seattle, WA
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SESSION 5:

2:20 – 3:20 pm

ABSTRACT: Is “tokenization” the next great leap forward needed to make homeownership more
appealing to Millennials and Gen Z’s?
If single-family homeownership and time-sharing had a love child, what would it look like? Is it possible
to adapt successful models for office sharing to homeownership so renters who lament not owning an
appreciating asset could have a stake in “something” while not being tied down to one specific residential
structure or a single geographic location, to make homeownership more attractive to younger generations?
And, if so, does blockchain technology hold the key (pun intended) to fractional ownerships in real estate
that might make this hybrid homeownership model both possible and more-easily practicable than the
current system of land title recordations and transactions?
2:20 – 2:25 pm

Special Topic Introduction: Peter Smirniotopoulos

2:25 – 2:50 pm

Featured Speaker: Joseph Vincent, Professor, Seattle University School
of Law; Director of Regulatory & Legal Affairs,
Washington Department of Financial Institutions

2:50 – 3:20 pm

Panel Discussion: Joseph Vincent, (Featured Speaker & Moderator)
Steven Bender
Peter Smirniotopoulos

SESSION 6:

3:35 – 4:45 pm

ABSTRACT: Innovating the Built Environment for a Post-COVID-19 World
It would seem an act of academic malpractice to teach a course titled Innovating the Built Environment:
How the Law Responds to Disruptive Change, and host an all-day symposium as an integral part of that
course, and not endeavor to address the most-disruptive thing to happen to the built environment in more
than 100 years: The coronavirus pandemic. This "disruption" to real estate is the proverbial elephant in the
room. Hopefully, it will maintain a minimum six-foot distance from others as we address how it impacts
the four Special Topics addressed above. What should/will our built environment look like in a post-COVID
19 world? This Session 6 discussion begins with two special guests as Featured Speakers and then brings
back a few of the panelists from earlier sessions to discuss how today’s Special Topics may be
fundamentally altered for a post-COVID 19 world.
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3:35 – 3:40 pm

Special Topic Introduction: Peter Smirniotopoulos - “How COVID-19
Mitigation Efforts Impact the Built Environment”

3:40 – 3:55 pm

Featured Speaker: Marc Palatucci, Futurist, Associate, The Future
Today Institute, New York, NY

3:55 – 4:10 pm

Featured Speaker: Richard Lyall, Real Estate Strategist, President,
RESCON, Ontario, Canada

4:10 – 4:55 pm

Panel Discussion: Timothy Harris (moderator), Assistant City
Attorney, Adjunct Professor, Seattle University
School of Law
Marc Palatucci, Featured Speaker
Richard Lyall, Featured Speaker
Steven Bender
Peter Smirniotopoulos
Ryan Mathisen

4:55 – 5:00 pm

Wrap-Up and Takeaways
Peter Smirniotopoulos
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Innovating the Built Environment: Introduction to the Program
Opening remarks by Peter Smirniotopoulos

I was attracted to teaching at Seattle University in late 2016, in part because of my own
matriculation at a Jesuit institution, Georgetown University, from which I had earned my
undergraduate and law degrees. An initial email exchange with Stephen V. Sundborg, S.J., Seattle
University’s President, led to in-person meetings in April 2017 with “Father Steve,” as he’s
affectionately known on campus and among the faculty, followed by a meeting with Annette Clark,
Dean of the School of Law, and Joe Philips, Dean of the Albers School of Business, to discuss
innovative curricula for teaching real estate development and finance on which I had been working
with other academic institutions for several years.
One concept I pursued in that meeting with Dean Clark and Dean Philips was creating a joint
law school/business school course on real estate development. While they were both intrigued by the
idea there wasn’t room in either school’s curriculum for such additional academic programming at
that time. However, Dean Clark introduced me to her Associate Dean for Planning and Strategic
Initiatives, Steven Bender, who at the time was teaching the law school’s summer Immersion Course:
Lawyering for Entrepreneurship and Innovation.
Dean Bender and I had three things in common, boding well for a fruitful relationship:
1. We both had practiced law as real estate attorneys and now teach Real Estate Law
2. We were both focused on innovating law school and graduate school curricula in our areas of
teaching expertise and substantive focus
3. We both had a deep love of West Seattle
Dean Bender and I continued an on-and-off dialogue for over a year. In early August 2018 Dean
Bender called me about his idea to create the Summer Institute for Technology, Innovation, and
Entrepreneurship. Bender was contemplating building four, two-credit elective courses around the
intensive, one-week intersession Immersion Course, which would collectively comprise the Summer
Institute for Technology, Innovation, and Entrepreneurship and wanted my input on including a
real estate law-focused course as one of the four electives.
We discussed the overall concept of expanding on the Immersion Course in this manner, and he
invited me to join the inaugural Summer Institute faculty in June 2019, to teach Fundamentals of Real
Estate Law, which I had been teaching for several years in the MBA program at The George
Washington University in Washington, D.C. My dilemma, however, was how to teach a three-credit,
fourteen-week real estate law course, based on my recently published textbook, Real Estate Law:
Fundamentals of The Development Process (Routledge, 1st ed. 2016), in a four-week, two-credit
format
Collaborating with Dean Bender over a number of weeks, we settled on creating something
more-fitting with the Summer Institute’s focus on technology, innovation, and entrepreneurship. And,
so, “Innovating the Built Environment: How the Law Responds to Disruptive Change” was born. The
initial idea of the course was that I would cover four Special Topics, one per week, in two, 135-minute
lectures. That evolved over the Fall into a different structure that incorporates both this symposium,
and a week of iterative collaboration in class the final week of the course, ending with each student
making a Final Presentation on the final Thursday of the June Semester.
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In its inaugural year, Innovating the Built Environment featured the following Special Topics:
TOPIC #1: “Amazon's HQ2 Search: Should States and Localities ‘Pay to Play?’”
TOPIC #2: “Tiny Homes, Micro Units, and ADU's, OH MY!: Addressing Affordable Housing”
TOPIC #3 “Who Should Bear the Burdens of Housing the Regional Workforce?”
TOPIC #4 “In the Smart Cities of the Future, Who Will Own Your Data?”
These four Special Topics served as the focus in June 2019 of the Inaugural SITIE Symposium:
How the Law Responds to Disruptive Change.
This year’s four Special Topics, which evolved over a period of nine months, are:
TOPIC #1:
TOPIC #2:
TOPIC #3:
TOPIC #4:

Is there Still a Place in Seattle for the Single-Family Detached Housing Typology,
Given the Acute Need for Affordable Housing?
When Worlds Collide: How an 86-Year Old Federal Law (The Securities Act of
1933) Exposed the Flaws in WeWork’s “Innovative” Business Model.
What Would it Take to Connect All of Greater Seattle’s Neighborhoods with
Walking and Biking Trails?
Is “Tokenization” the Next Great Leap Forward Needed to Make Homeownership
More Appealing to Millennials and Gen Z’s?

As with the Inaugural SITIE Symposium, in addition to the SITIE 2020 Symposium’s substantive
Sessions, my ITBE students were given the lunch-time session to present to the symposium attendees,
and elicit feedback from them, on the students’ project ideas for the course. Additionally, however,
with less than a month left before the start of the Summer Institute term and the ITBE course, I decided
it would constitute academic and societal consciousness malpractice to teach a course on Innovating
the Built Environment without addressing the coronavirus pandemic and state government responses
to mitigating against its spread.
Honoring the commitment of Seattle University, and its School of Law, to racial equity and
social justice, and to addressing the growing income and wealth equity gaps in the U.S., a sixth session
was added to the SITIE2020 Symposium: Innovating the Built Environment for a Post-COVID 19
World. Reflecting on this additional session, the pace of change since the beginning of 2020 has been
staggeringly meteoric:
•
•
•
•

Five-and-a-half months of addressing, as best we have been able, the novel coronavirus
pandemic.
Three months of state-by-state lockdown measures, followed by intense political pressure to
“open the economy back up.”
Three weeks of largely peaceful protests, throughout the U.S. and the world, in reaction to the
death of George Floyd in the custody, and at the hands of, the Minneapolis Police Department.
36 hours of the CHAZ—the Capitol Hill Autonomous Zone—as of the commencement of the
SITIE2020 Symposium

It is within this larger, and temporally compressed time frame, that the SITIE2020 Symposium seeks
to address the four Special Topics of Innovating the Built Environment: How the Law Responds to
Disruptive Change.

11

Session 1: Is there Still a Place in Seattle for the Single-Family Detached Housing Typology,
Given the Acute Need for Affordable Housing?
Summary of Proceeding by Katherine Latimer
Moderated by Jeanne Marie Coronado
Panelists: Emily Alvarado, Tory Laughlin Taylor, Colin Morgan-Cross
Abstract: The expert panel explored the intersection between existing
zoning laws and well-established neighborhood patterns of
development. In addition, the panel discussed the acute need for the
increased production and availability of affordable housing in the
greater Seattle area, including in and near the City of Seattle’s Central
Business District, as well as other close-in employment centers. The
genesis of this Special Topic in the Innovating the Built Environment –
SITIE2020 course came out of a series of articles published during the
SITIE2019 course reporting on several cities throughout the U.S.,
including Minneapolis, MN, contemplating the elimination of singlefamily detached zoning from its zoning and land use codes as part of a
larger strategy to ramp up affordable housing production.
I.

Introduction 1

Moderator, Jeanne Marie Coronado with CBRE Affordable Housing, opened the session
by stressing the importance of discussing affordability at the intersection of housing and social
justice. 2 While zoning plays an essential role in the problem of affordability, there are many more
elements that need to be considered for a complete understanding of housing affordability. A
meaningful discussion on the intersection of housing and social justice is becoming increasingly
important as it plays a significant role in the United States’ income and racial divide. For systemic
change to happen, there needs to be a continued unwinding of the lasting impacts of redlining, and
the more-subtle effects of redlining that followed, in real estate that has left scars on the urban
landscape. This session discussed the importance of continuing the discussion to unwind the
lasting impacts of redlining, delving deeper into the ways housing affordability impacts inequality,
and promoting equality.
II.

Overview and History of Zoning in Seattle

Zoning is only one of many issues that impacts affordable housing. Specifically, zoning
governs the use and development of land, designating, by district, a category of use for the land.
This portion of the symposium was hosted by CREW Seattle. Commercial Real Estate Women (CREW) is
dedicated to advancing the success of women in commercial real estate. CREW Network’s membership includes
more than 11,000 professionals in over 75 major global markets representing all aspects of commercial real estate.
The organization engages in gender parity research, provides scholarships to advance women in real estate, sponsors
mentoring opportunities, and hosts educational and outreach events.
2
Ms. Coronado acknowledged her own childhood, growing up in a stereotypical single-family home.
Acknowledging different life experiences and their impact on an individual’s worldly perception is essential for
open and honest dialogue.
1
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These zoning regulations and categories are codified in city ordinances, which are subject to the
votes of city municipal leaders on how the land should be designated. It is no surprise that zoning
ordinances can be politically charged rather than decisions made based on best land use.
The history of zoning laws and land use maps 3 are embroiled with racial injustice and
inequality across the United States. Seattle specifically has a long history of racially restrictive
covenants and housing segregation which dictated municipal demographics and defined
neighborhood growth and development. Neighborhoods, such as West Seattle, North Seattle, and
suburbs of Lake Washington all adopted deed restrictions to exclude non-white families. In the
1920s, BIPOC 4 families in Seattle had only a few options for where they could live. In 1917, the
United States Supreme Court held that ordinances imposing racial segregation were
unconstitutional, 5 but it left the door open for racially restrictive covenants. These covenants
achieved the same goal of zoning segregation without shifting the blame to municipal leaders. In
1948, the racially restrictive covenants lost the force of law, but the map of segregation helped
create lasting impacts in Seattle and across the country. While restrictive covenants and redlining
practices that followed are not zoning per se, the history of racism, segregation, and exclusion is
tied to the current land use experience and must be front and center when discussing the impacts
of zoning.
In contemporary Seattle, growth, zoning, and land use are discussed based on the
Washington Growth Management Act. 6 The Act requires cities and counties in the State of
Washington to prepare comprehensive plans that show how the municipality will manage
projected population growth for the area. The plans address key goals such as: reducing sprawl;
encouraging future development near services and facilities; maintaining public transportation,
housing and open space; protecting property rights; and protecting the natural environment. The
most recent comprehensive plan for the City of Seattle was created in 2018 and includes “the urban
village strategy”. This strategy directs growth to urban district centers, where businesses,
transportation, and density already exist. It looks to monitor growth where low-income and BIPOC
households are at risk of displacement (also known as 'gentrification') and to reinforce city
investment into the community. The urban village concept created areas of multi- and singlefamily zoning as well as residential and commercial zoning. The strategy aimed to address growth,
options, affordability, and availability, while simultaneously preserving single-family housing.
Over a period of tremendous growth over the last several years, in which the City outpaced
population growth projections set in the plan, there has been an effort to change zoning by linking
it to affordable housing. This policy is known locally as Mandatory Housing Affordability (MHA)
and referred to nationally as inclusionary zoning or housing. In an effort to balance the explosive
population growth and the consequent, additional pressures such unanticipated growth has placed
on housing affordability, the City instituted “up-zoning” in multi-family and commercial zones.
In exchange for increasing the zoning capacity in these areas, property owners and developers
were expected to contribute to affordable housing in one of two ways: (1) by making a payment to
the City to be invested in affordable housing projects; or (2) by creating affordable housing on site
Land use maps are a series of maps showing zoning classifications and boundaries.
Black, Indigenous, and People of Color.
5
See Buchanan v. Warley, 245 U.S. 60, 38 S. Ct. 16, 62 L.Ed. 149 (1917).
6
RCW § 36.36.70A.
3
4

13

that includes a covenant ensuring long-term affordability, with the goal of creating thousands of
affordable units within the City’s map as its population continues to grow. The creation of the
policy was complex, but it shifted roughly 6% of single-family zoned areas to make room for more
growth.
The current affordable housing landscape of Seattle includes an existing pool of 16,000
income-restricted rental units that are asset managed by the City. 7 These units allow eligible
individuals to live in the City by remaining affordable for at least 50 years. A vast majority of the
16,000 units are in multi-family zones, in part because it is easier to create affordable housing in
apartment buildings.
III.

How does zoning impact affordable housing?

To fully understand how the zoning map of Seattle has historically impacted housing
affordability, it is important to note that while zoning sets the stage for what can be built, it does
not actually create the end-product of what can be built, affordable or otherwise. Development
financing needs to be discussed in tandem with zoning. In this discussion, zoning is the framework,
rather than the solution. If there is too much focus on zoning without recognizing the other
mechanisms for development, there may be more displacement and other unintended issues.
By recognizing that zoning is only part of a larger conversation, we see that affordable
housing is best built in multi-family zoning and apartments, in terms of getting to scale and the
lowest costs-per-unit of housing. The City has several systems of delivery for all dwelling units
regardless of pricing category or level of affordability. The largest delivery system is the private
market, which creates 15,000 units per year. This model produces a fairly rapid profit return and
consists of building, leasing, and stabilizing, or selling, these residential units, as the case may be.
This robust residential pipeline also typically produces higher-end rental units and is not conducive
to the production, at scale, of affordable housing. On the other end of the spectrum is the more
traditional, build-for-income, approach embraced by non-profits. In this approach, the property is
developed and held long-term by non-profit organizations as part of the organization’s portfolio
development. Over time, it becomes a more stable and affordable option. Understanding and
discussing the financial approaches to housing in conjunction with zoning is essential for a
productive conversation about addressing housing affordability.
After considering the various financial mechanisms for creating affordable housing, it must
be acknowledged that there is a blanket need for more housing in general. The need for housing
cannot be addressed just by looking at unit availability; the analysis must also include looking at
communities and people. This shifts the conversation to access to opportunity, for which the urban
village model works well. More dense housing should be built in communities where the City has
made large investments in infrastructure and created more opportunities. Prioritizing or managing
density through different lenses in the City is important and the MHA provides an opportunity to
According to the most recent information produced by the Regional Homelessness Authority, King County, where
Seattle is located, is in need of 89,745 more affordable homes for households earning less than or equal to 50% Area
Median Income (or $40,460/year for a family of 4). One Table: Addressing root causes of homelessness, Root
Cause: Affordable Housing. https://www.kingcounty.gov/~/media/depts/community-human-services/housinghomelessness-community-development/documents/one-table/OneTable_RootCauses_AH_final.ashx?la=en
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develop more housing and recapture value for development in areas of high displacement risk. In
addition, the current zoning structure benefits the development of mid-rise multi-family housing
unit, including 5-8 story buildings. This building form is the most efficient and the most used
building type, especially around urban villages.
The biggest challenge in discussing affordability is in its definition. Housing affordability
has been fairly well-defined as being at or less than 30% of Annual Household Income (AHI),
including utilities. However, the parameters for rent-setting are all over the map depending upon
the constituencies and pubic policies to be served. Not all housing types are produced equally or
to meet need. To a non-profit affordable housing developer, affordability means long-term publicly
subsidized housing for residents in certain income levels. These residents tend to be low-wage
workers who do not have any other affordable living options in the City. Another policy goal of
overall housing affordability strategies may be home ownership or supportive housing for
individuals who have experienced homelessness. The need for different types of housing produces
the additional challenge of building what is needed when the areas around urban villages and
centers of opportunity are surrounded by areas zoned for lower density housing. It is much more
difficult to build and provide long-term affordable housing at low-rise scale. With nearly 70% of
the City being zoned for single-family dwelling units, part of the discussion needs to include how
to look at single-family zones differently.
IV.

What are the challenges in rethinking single-family zoning to achieve housing
affordability?

Before jumping to the idea of eliminating single-family zoning to achieve housing
affordability, it is essential to discuss the barriers to producing this type of housing at scale. Singlefamily zones are one of many barriers to affordability. For example, the former army base at Fort
Laughten, where there is high opportunity, cannot be turned into affordable housing without
planning for three things: (1) the specific affordable housing products, their layout, and site
planning; (2) a change in the underlying zoning; and (3) financing for the specific affordable
housing project being proposed. Other challenges for the redevelopment of the area include the
need for owners of existing properties who are willing to sell at a price point where redevelopment
is possible, while acknowledging that some displacement will occur. These challenges must be
balanced against the type of housing that is needed.
Single-family zoning does have some benefits in that existing homeowners may have
affordable housing, which needs to be maintained. Affordability is measured on a scale. One
creative solution to addressing affordable homeownership and increased density is townhomes.
However, townhomes can be problematic because while they are slightly more affordable than a
single home, they are built at a level that limits building capacity in an area, such as preventing
higher density small apartments from being built, which cannot be reconsolidated to be built at
denser levels. Conversely, townhomes create an opportunity for homeownership and increased
personal equity. Therefore, the solution is not to completely eliminate single-family zoning, but
rather to provide a range of different housing opportunities that are accessible to a broader group
of people with diverse needs and backgrounds. These diverse opportunities include finding ways
to reduce the displacement of both renters and homeowners who are being pushed out of the City.
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V.

How does housing impact income and racial inequities?

Single-family housing and displacement cannot be discussed without seriously addressing
the racial inequities. The displacement of individuals and homelessness have disproportionately
impacted BIPOC residents. Housing in the United States is part of the infrastructure and the public
health system. Families who triple-up are at greater risk for health issues and other impacts. The
government has an essential role in addressing how multi-family versus single-family housing
typologies play into income and racial divides in our cities and what can be done to address
economic and social injustice. Its role is to determine whether low-income people have the
opportunity to live in the City and if so, where. The public sector has always been a principal
provider of affordable housing opportunities, whether through the direct development and
management of income-eligible public housing units or by providing subsidies which allow for
opportunity, community connectedness, and inclusive neighborhoods. Unfortunately, over the
years there has been a noticeable and intentional disinvestment by the federal government in
subsidizing affordable housing. As the federal government’s involvement decreased, the nation
saw an uptick in displacement and homelessness. 8 As a result of this disinvestment, there is a
greater reliance on local resources to subsidize affordable housing projects nationwide. Local
leaders are forced to rely on the community and large local companies to invest in the financing
and funding of these projects. Every year the City receives more applications for affordable
housing projects than there are funds available. It is only after the necessary funding is acquired
that the limitations of zoning restrictions will be fully realized.
Affordable housing should mean that all people have a choice in where they live. It is
necessary to look for ways to accommodate different types of housing in different neighborhoods,
such as diversifying opportunities in all zones. However, creating additional, diverse, and
affordable housing is only the output. The outcome of the projects and change must be economic
empowerment and equity. It is creating access to opportunity and making sure these opportunities
are available to as many people as possible that can lead to affordable housing. Moving forward,
it is important to ensure that community managed zoning is not a barrier and recognize that there
are more opportunities than capital to fund them. However, the conversation does not end with
acquiring capital. There is a huge concern with the redevelopment of areas that could lead to the
displacement of low-income single-family homeowners who feel pressured to sell their
generational homes. The conversation now must include supporting homeowners, especially in the
Black community, and ensuring that the redevelopment to create opportunities for some does not
disproportionally or unjustly displace BIPOC individuals and families.

Individuals experience homelessness as a result of a wide range of circumstances. While the panelists only briefly
mention homelessness, it is worth mentioning that individuals who experience homelessness primarily as a result of
displacement or a lack of affordable housing likely are in the category of episodic homelessness, rather than chronic
homelessness. This is an important distinction because while the federal government has reduced subsidies and
grants for affordable housing in general, there is still significant federal funding for projects that support individuals
experiencing chronic homelessness. Regrettably, it is very difficult to obtain federal funding for projects that focus
on episodic or family homelessness.
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Introduction to Session 2: When Worlds Collide: How an 86-Year Old
Federal Law Exposed the Flaws in WeWork’s “Innovative Business
Model.”
Prof. Peter Smirniotopoulos
Co-working pioneer WeWork, a wholly owned subsidiary of The We Company, grew
meteorically through an extremely aggressive master-lease, building acquisition, and development
strategy over the past several years. Substantial, early stage funding from SoftBank, a Japan-based
high-tech venture capital investment bank, reinforced WeWork’s unicorn status by funding this
aggressive strategy. But was WeWork’s business model truly unique, bringing with it the promise
of a very profitable real estate operating company in the future? Or was it the company’s early
stage, venture capital-fueled meteoric growth—without a solid business plan for how that growth
and market dominance might translate to a financially stable, sustainable, and profitable operating
entity over the long run—that made it the shiny red firetruck in the toy store window that attracted
investor attention?
I chose this topic as one of the four Special Topics for the 2020 Innovating the Built
Environment course in part because much of my early career as a young lawyer after graduating
from Georgetown Law was devoted to a transactional, corporate finance, and tax-advantaged
transactions practice in Washington, D.C., and one of the firm’s clients for which I spent
considerable time was a registered public company traded on the American Stock Exchange. I
developed from my time representing that public company—not only preparing its periodic,
regulatory filings but also taking the lead on a secondary public offering (i.e. the thing that comes
after an initial public offering or IPO, when the net proceeds from that IPO start to run out but
sometimes for other reasons as well)—a healthy respect for the reporting and disclosure
obligations of public “reporting companies.” An additional perspective that made the WeWork
IPO worthy of study as one of the ITBE course’s four Special Topics, as Ryan Mathisen, our
Session 2 Featured Speaker points out in his excellent Case Study of the WeWork IPO, is that
based on an analysis of WeWork’s operating model, it really wasn’t a “tech company” at all.
Rather, it was simply a real estate company doing what many real estate companies had done in
the past, just on a massive scale domestically, and with a few more bells and whistles than its
competitors. The third and final reason for including an analysis of the WeWork IPO as part of the
ITBE Special Topics—and, hence, including it in the SITIE2020 Symposium agenda—is to warn
students of innovating the built environment of the perils of chasing unicorns with an expectation
or Exit Strategy of cashing out on the actual or perceived value of that unicorn through an IPO.
Such a strategy almost always requires the creation of perverse incentives. In the case of the
WeWork IPO, the perverse incentive was creating an illusion of value in order to juice the payout
to SoftBank and WeWork’s founders, respectively.
As a faculty member of the Seattle University School of Law I’m very pleased and proud
to introduce Ryan as our Featured Speaker for Session 2. I was first introduced to Ryan by Dean
Bender when I was searching for two Research Assistants—one from the Law School and a second
from the Albers School of Business—for a research project I was undertaking on conflicts of
interest in commercial leasing transactions under Washington state law. I engaged
Ryan immediately for the legal research, and when a Research Assistant from the business school
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failed to materialize, hired Ryan to serve that function as well. Ryan’s work on this research
project was so impressive that I asked him if he would also serve as the Editor for a law review
article I wanted to write based on our research together. It was not long after that, as our
collaboration on the article continued to grow, that I informed Ryan I wanted to make him a
co-author of the article. That article—“DAVID v. GOLIATH: How the Replacement of a
Commercial Real Estate Agent's Common Law Duty of Undivided Loyalty with
Washington State's More-Limited Statutory Obligations Advantages Landlords to the
Detriment of Commercial Tenants,” 43 SEATTLE U. L. REV. 169 (2019)–was accepted for
publication in the Seattle University Law Review in the Spring 2019, and was published in
September of last year. Having amply demonstrated his facility not only with legal research and
writing but also with business and finance research and writing, Ryan was the perfect person to
ask to develop this case study.
Ryan is a 2019 graduate, summa cum laude, of Seattle University School of Law, and
served as a Judicial Law Clerk to the Washington State Supreme Court from August 2019
through June 2020.
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Session 2: When Worlds Collide: How an 86-Year-Old Federal Law (The Securities Act of
1933) Exposed the Flaws in WeWork's "Innovative Business Model"
Summary of Proceeding by Jeffrey Thomson
Featured Speaker: Ryan Mathisen
Abstract: Co-working pioneer WeWork, a wholly owned subsidiary of
The We Company, grew meteorically through an extremely aggressive
building and master-lease acquisition strategy over the past several
years. Substantial, early stage funding from SoftBank, a Japan-based
high-tech venture capital investment bank, reinforced WeWork’s
unicorn status. But was WeWork’s business model truly unique,
bringing with it the promise of a very profitable real estate operating
company in the future? Or was it the company’s early stage, venture
capital-fueled meteoric growth—without a solid business plan for how
that growth and market dominance might translate to a financially stable
and profitable operating entity over the long run—that made it the shiny
red firetruck in the toy store window that attracted investor attention?
I.

Overview

In Session Two of the SITIE2020 Symposium: Innovating the Built Environment, Ryan
Mathisen presented his research on how the Securities Act of 1933 helped expose both the flaws
of and extraordinary risks posed by WeWork’s business model as it prepared to issue an initial
public offering (IPO). Mathisen began his presentation with a brief overview of WeWork’s
founding, as well as SoftBank’s subsequent involvement in propelling the start-up to market
dominance. 1 He proceeded to explain and explore the problematic portions of the WeWork IPO
and ultimately concluded that WeWork’s story should serve as a cautionary tale about the risks of
“chasing unicorns” to both start-up companies and venture capitalists.
II.

The History of Stock Market Regulation

Stock market regulations, particularly the Securities Act of 1933 (the '33 Act), have played
an important role in providing current and potential investors with complete and accurate
information so as to reduce the amount of speculation required in pricing companies. 86 years after
the '33 Act was passed, this very law would help disclose the extraordinary risks associated with
WeWork’s business model and lead to the incredible devaluation of the company—from an
inexplicable $47 billion to a mere $3 billion. Accordingly, WeWork’s fall from grace can be
explicitly linked to the disclosures required by the '33 Act, specifically the S-1 Registration Filing.
The '33 Act was first enacted to help restructure the economy during the Great Depression
after the Wall Street crash of 1929. The crash, although not the only cause, played a large role in
SoftBank Group Corp.is a Japanese multinational conglomerate holding company headquartered in Tokyo.
SoftBank owns stakes in many technology, energy, and financial companies. SoftBank began as a software
distributor in 1981 and entered the publishing business in 1982. It went public in 1994, and began investing in
internet services, like as Yahoo in 1996. Most recently, SoftBank launched its Vision Fund, the world's largest
technology-focused venture capital fund, with over $100 billion in capital.
1
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sparking the severe economic downturn. During the 1920s, speculation of publicly traded
companies was rampant and far exceeded the actual value of individual stocks. Company owners
and stockbrokers stood to profit substantially from the inflated value of stock and oversold the
value of companies without having to disclose the underlying financial information. This wild
speculation led banks to lend large sums of money, often 75% of a stock’s price, to promote and
encourage stock purchases. Unfortunately, as unemployment rose and the agricultural sector
struggled with a period of poor crop yields, people panicked and rushed to sell their over-valued
stocks, triggering a sell-off.
The United States Congress viewed wild speculation as the cause of the 1929 crash.
Members of Congress reacted by passing the '33 Act, which generally required companies to
disclose four key pieces of information to investors: (1) a description of the company's properties
and businesses; (2) a description of the security to be offered for sale; (3) information about the
management of the company; and, (4) financial statements certified by independent accountants.
An underlying premise of the '33 Act was to give investors key financial information before they
invest in securities because the more information available, the less speculation is needed. This
required information is both broad and specific and requires that audited Financial Statements be
filed with the SEC as part of the registration process. Expanding off of the ’33 Act, the Securities
and Exchange Act of 1934 then imposed quarterly, annual, and episodic filings in order for a
registered company to remain publicly traded.
Since the '33 Act, there have been several other changes and additions to the regulatory
landscape of issuance and trading of securities, including: The Securities Exchange Act of 1934
(mentioned above); the Investment Company Act of 1940; the Financial Institutions Reform,
Recovery and Enforcement Act; the Sarbanes Oxley Act of 2002; the Dodd Frank Act of 2010;
and, the Jumpstart Our Businesses Act of 2012 (JOBS Act). Most significantly, the JOBS Act,
which was intended to reduce the regulatory burdens for “emerging growth companies,” allows
such companies to provide only two years of the required financial records instead of the five years
as required by the '33 Act. The JOBS Act also exempts companies from the pay ratio requirements
and executive compensation disclosures that were added with the Dodd Frank Act. Ultimately, and
in pertinent part, the JOBS Act exempted certain start-up companies, like WeWork, from
complying with the full requirements of the ’33 Act.
III.

The History of WeWork

WeWork primarily conducts business in the office-sharing or “Space-as-a-Service”
market. Typically, companies either directly purchase or lease entire buildings or entire floors of
buildings to run their business; however, smaller companies do not have the financial resources to
do the same. The Space-as-a-Service providers started out by addressing the needs of these smaller
businesses by master-leasing entire buildings or floors, building out smaller spaces, and offering
subleases or drop-in memberships to smaller companies that may only need a certain amount of
space on a floor. Accordingly, WeWork enters into long-term commercial master-leases, renovates
then subleases (or subleases then renovates, depending upon the terms of the transaction) that space
to prospective occupiers, often on a much smaller scale. As Space-as-a-Service providers,
particularly WeWork, became increasingly adept at becoming the Landlord for smaller occupants,
in addition to servicing the needs of entrepreneurs and one and two-employee users, larger,
potential clients--including those requiring one or more full floors in the company's master-leased
buildings--began to take notice, and started working with these SaaS companies as their de facto

20

corporate real estate departments, finding and building-out custom office spaces for regional and
local offices throughout the United States. As a consequence of this strategic expansion of its client
base, and the size of the Space-as-a-Service transactions in which it engaged, WeWork now counts
among its client-tenants very large corporations (i.e. enterprise members) whereby WeWork
addresses and customizes their office space needs in various commercial real estate markets. 2
WeWork was founded in 2010 by Adam Neumann and Michael McKelvey, and it
experienced rapid growth and received its first large capital investment in 2012 from Benchmark. 3
Over the next few years, WeWork continued its impressive growth and received more and more
capital investments. 4 In 2017, SoftBank, a Japanese technology investment fund, announced an
investment of around $4 billion in WeWork. In 2019, a few months before filing the paperwork
for its IPO, SoftBank valued WeWork at a whopping $47 billion. Unfortunately, because SoftBank
had already pumped billions of dollars into the company, it had significant incentive to inflate
WeWork’s value ahead of an IPO. A higher valuation would allow SoftBank to claim a positive
return on its investment and to sell its current interest in the company to new investors at higher
rates. SoftBank’s valuation of WeWork ultimately proved to be a “house of cards” after investors
were able to explore and analyze the details of WeWork’s financial and risk disclosures required
by the ‘33 Act.
IV.

Problems Revealed by the S-1 Registration Filing

After WeWork’s required disclosures were filed, potential investors found significant
issues in each of the general components of required information under the '33 Act. Most
importantly, the financial disclosures showed both that WeWork had a history of extraordinary
losses, often spending twice as much as it earned, and that there were instances of egregious selfdealing. WeWork essentially put forth a “just trust us” plan to potential investors: “Our
management will have broad discretion in the application of the net proceeds of this offering, and
investors will be relying on the judgment of our management in this regard.”
First, there were numerous eyebrow-raising issues with the description of the company’s
properties and businesses. Although WeWork claimed to be a technology company, their business
model was hardly revolutionary; instead, it merely mirrored traditional real estate business
models—lease property to sublease it to make a profit—but at a pretty remarkable scale, in terms
of transaction volume and geographic coverage. Additionally, the disclosure revealed a number of
pet projects unrelated to the business as a whole. Even worse, the disclosure of risks to the business
was over thirty pages long. Among WeWork’s potential investment risks were:

According to The We Company’s S-1 filing, enterprise members accounted for 32% of WeWork’s total
membership and 38% of its service revenue for the year ending December 31, 2018.
3
Prior to founding WeWork, Adam Neumann and Michael McKelvey created Green Desk in 2008. Green Desk was
also a shared-workspace business focusing on sustainability, which they founded in 2010. The pair sold their interest
in Green Desk and using the funds along with a $15 million investment from Brooklyn real estate developer Joel
Schreiber for a 33% interest in the company, they founded WeWork in 2010.
4
Prior to SoftBank’s initial investment, WeWork’s investors as of 2014 included J.P. Morgan Chase & Co, T. Rowe
Price Associates, Wellington Management, Goldman Sachs Group, the Harvard Corporation, Benchmark, and
Mortimer Zuckerman, former CEO of Boston Properties. Further, in March 2016, WeWork raised $430 million in a
new round of financing from Legend Holdings and Hony Capital, valuing the company at $16 billion.
2
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•
•
•

“We have a history of losses and, especially if we continue to grow at an accelerated
rate, we may be unable to achieve profitability at a company level the foreseeable
future”;
“We may not be able to compete effectively with others”; and
“We have engaged in transactions with related parties, and such transactions present
possible conflicts of interest that could have an adverse effect on our business and
results of operations.”

The last risk included numerous instances of self-dealing in which the executive board and Adam
Neumann engaged. These transactions included company leases with at least four of Mr.
Neumann’s properties and the company’s purchase of the trademark rights from Mr. Neumann for
$5.9 million to use the word “We.” Prior to the IPO, Mr. Neumann sold a significant number of
shares (totaling roughly $362 million) without allowing company employees to do the same,
presumably so that the company valuation would remain inflated. Mr. Neumann also took out
numerous loans against the value of his shares in the company, one of which was a $500 million
line of credit secured by pledges of stock.
Secondly, the description of the security offered for sale was problematic in that it disclosed
that Adam Neumann would retain majority control of the company even after the company went
public. This disclosure is problematic for potential investors because it effectively means that any
investors would be subject to Mr. Neumann’s decision-making, good or bad. Also, the disclosure
about the management of the company gave potential investors pause for concern because it
allowed Mr. Neumann to not only retain control over the board of directors (i.e. the shareholder’s
voice in the company), but it also provided for a succession plan in which Mr. Neumann’s wife
would have significant authority in selecting a new CEO without input from the board of directors.
Lastly, and arguably most importantly, the financial disclosures revealed a company that
was bleeding cash and had yet to turn a profit. In just comparing revenue against non-growthrelated expenses and lease expenses, lease costs and administrative costs alone outstripped the
company’s revenue. WeWork also revealed that it signs relatively long-term leases (e.g. 15-year
terms), so the company had roughly $47 billion in lease commitments but only $4 billion in
committed revenue. Controversially, WeWork attempted to hide these losses by using a metric
called a Contribution Margin. 5 This metric allowed WeWork to deduct building and lease expenses
from the company’s overall expenses to show a relatively strong profitability. It is worth noting
that Uber used the same metric in its IPO filing, but Uber has yet to achieve profitability.
Ultimately, the disclosure requirements of an 86-year-old law helped reveal a company
that was plagued by erratic spending, incredible self-dealing, questionable long-term profitability,
and seemingly insurmountable losses. Arguably, these required disclosures, and the conclusions
they supported, saved potential investors from inevitable catastrophe. In essence, the ‘33 Act did
what it was intended to do.

Contribution margin is a product’s price minus all associated variable costs, resulting in the incremental profit
earned for each unit sold. The total contribution margin generated by an entity represents the total earnings available
to pay for fixed expenses and to generate a profit.

5
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V.

Where is WeWork Now?

As a result of the disclosure requirements of the '33 Act, WeWork’s IPO ultimately failed. 6
A company that was once valued as much as Target is now worth only a fraction of that. Moreover,
at the time of this presentation, The We Company, WeWork’s parent company, has withdrawn
their IPO application at the request of SoftBank. Both Mr. Neumann and other executives were
pushed out, although Mr. Neumann received a “golden parachute” exit package valued at an
incredible $1.7 billion. After the failed IPO, SoftBank chose to bail out the company with an
infusion of $9.5 billion, in addition to its existing investment of $5 billion prior to the IPO, at a
time when WeWork was only valued at around $8 billion, putting SoftBank’s overall investment
in WeWork “underwater.”
The future of WeWork is very uncertain: As of April 2020, SoftBank terminated an
additional tender offer of $3 billion. WeWork’s prospects have darkened even further since the
beginning of the COVID-19 pandemic, which may very well change the landscape of office work
forever and ultimately eliminate the office-sharing model altogether.

The We Company filed its Form S-1 Registration Statement with the SEC on August 14th, 2019. Less than two
months later, the company filed to withdraw its IPO on September 30th, 2019.

6
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Introduction to Session 3: Virtual Luncheon Session to Discuss ITBE
Student Project Ideas
Prof. Peter Smirniotopoulos
The SITIE2020 Symposium is an integral component of Professor Smirniotopoulos’s
course, Innovating the Built Environment: How the Law Responds to Disruptive Change (ITBE).
To provide an early feedback loop for his ITBE students, each was required to make a five-minute
presentation in this SITIE2020 Session 3 of their project proposal ideas for the course. Session 3
allowed ITBE students to present and receive feedback on their ideas.
The overall goal of SITIE is to give students the opportunity to work with faculty while
confronting real-world policy issues and immersing themselves in the theory and practice of
counseling businesses or becoming entrepreneurs and innovators themselves. Each project in the
ITBE course is meant to encourage and support students in exploring real-world issues and/or
opportunities presented in the built environment, proposing practical policy and implementable
solutions.
In order to make the presentation of these student project proposals as meaningful as
possible, Prof. Smirniotopoulos enlisted the assistance of three members of the Seattle University
School of Law faculty to serve as an expert panel. The members of that expert panel were:
Steven Bender

Associate Dean for Planning and Strategic Initiatives & Professor
Seattle University School of Law
Lead Author, Modern Real Estate Finance and Land Transfer: A
Transactional Approach, 6th Ed. (Wolters Kluwer/Aspen Casebook
2018)

Timothy Harris Assistant City Attorney, City of Seattle, Seattle, WA, and
Adjunct Professor, Seattle University School of Law
&
Paul A. Swegle Adjunct Professor, Seattle University School of Law;
General Counsel, Observa (and numerous other start-ups), and
Author, Swegle, Paul A., Startup Law and Fundraising for
Entrepreneurs and Startup Advisors, Business Law Seminar Group,
LLC, Seattle, WA (July 23, 2020), ISBN-13: 978-0578236704
After each student presenter, the expert panel offered feedback for the students to consider
incorporating into their projects in advance of the following week, in which the ITBE course
schedule allowed them the maximum opportunity to pursue the research and writing necessary to
flesh-out their project ideas and have one-on-one sessions with Prof. Smirniotopoulos. The Final
Report for each of these student projects is provided as part of Appendix A of this report. By
reviewing the following summaries of each student’s project proposal ideas presented during
Session 3 of the SITIE2020 Symposium, juxtaposed to their respective Final Reports, readers may
better understand and appreciate how the ITBE course was structured and conducted to promote
the evolution of these ideas.
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Session 3: Innovating the Built Environment (ITBE) Student Project Presentations and Panel
Discussion
Summary of Proceedings by Jeffrey Thomson
I.

Dana Carlisle

Ms. Carlisle, who is currently the Principal Environmental Engineer at GeoEngineers in
Redmond, Washington, focused her project on evaluating the policy, implementation, and
potential economic and social equity performance of Transit Oriented Development (TOD),
specifically using the Sound Transit TOD as a case study. Ms. Carlisle began her presentation with
the Washington state legislature’s directive to Sound Transit: “Implement a regional equitable
TOD strategy during design, construction and operation of high capacity transit." The state statute
requires that at least 80 percent of Sound Transit’s surplus property that is suitable for housing
development be offered first to entities that agree to develop affordable housing. Accordingly, Ms.
Carlisle’s project will focus on researching and characterizing TOD implementation by looking at
specific parcels of land currently identified for TOD. Throughout this process, Ms. Carlisle hopes
to analyze proposals for the TOD parcels, evaluate the partnerships and incentives offered, and
reviewing the proposed metrics for measuring performance and success. As part of this process,
Ms. Carlisle also hopes to interview Sound Transit TOD staff to gain a better understanding of the
process altogether. Finally, Ms. Carlisle hopes to propose how economic and social equity
performance metrics might be used to evaluate the results of the Sound Transit TOD program.
II.

Amber Cratsenberg

Ms. Cratsenberg’s project will focus on the feasibility of a Seattle Greenway and whether
modeling the greenway off of Atlanta’s Belt Line is the best approach. Her project will specifically
look at where funding would come from for such an endeavor. To do so, Ms. Cratsenberg proposes
looking at case studies from across the United States—specifically, the Chicago 606 Trail as well
as the Link Light Rail system in greater Seattle—and if similar sources of funding could be
implemented in Seattle. Ultimately, after her research, Ms. Cratsenberg hopes to have a completed
funding proposal for a theoretical Seattle Greenway project.
III.

Abby Hogan

Ms. Hogan, who works for the Consumer Financial Protection Bureau (CFPB), has decided
to use her project to evaluate and challenge the conventional wisdom surrounding affordable
housing development—namely, the rezoning of single-family housing to make room for multifamily affordable housing projects. During her presentation, she challenged the existing model and
pointed to the development of housing in Rainier Valley as an example of how single-family
housing communities can coexist with, and provide, affordable housing. Conversely, she identifies
that the recent development in the South Lake Union neighborhood has been almost entirely
multi-family development but without any affordable housing. Furthermore, in light of the
COVID-19 pandemic, she will explore and consider the effects of housing density on minority,
low-income, disabled, and other vulnerable populations who may be more reliant on affordable
housing than other groups. The panel implored Ms. Hogan to look at the effect that building
height restrictions have on affordable housing development in areas outside of the Downtown
core.
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IV.

Jessica Kros

Ms. Kros works for the Snohomish Housing Authority and is focusing her project on
evaluating multiple case studies of municipalities that have changed, or have proposed changing,
their Single-Family Dwelling zoning laws to Multi-Family Dwelling zoning laws. Specifically,
she wants to focus on the municipalities that have adopted zoning variances compared with those
who have considered doing so but decided against such zoning changes. Ultimately, she wants to
study both the reasoning and impacts of these changes and whether there is a quantifiable
difference in the municipalities that changed or updated their zoning laws against those
municipalities which refused to update their ordinances. At the present time, she was unsure about
which case studies she would look at, but she pointed to some examples such as the Pacific
Northwest versus the East Coast and large cities versus small cities.
V.

Devin Pearsall

Ms. Pearsall’s project will concentrate on how the law and regulatory landscape can help
incentivize modular building through zoning, permitting, building codes, etc., in order to promote
social justice through accessible apprenticeship programs. Moreover, she wants to investigate
whether the production of more affordable housing may be fostered by more wide-scale acceptance
and adoption of modular construction. Because of the nature of modular housing, it lends itself
more-readily to apprenticeship programs than does stick-framing construction. As such, her
proposal will favor modular building over stick-framed construction. Consequently, she contends
that, in addition to the benefits more-generally of modular construction—lowering both overall
construction costs and time frames, including mitigating on-site construction delays—modular
construction might also serve the purposes of community development by promoting skills training
as well as providing actual jobs in modular construction manufacturing facilities. She hopes that
the boost in business from any government incentive would also provide more resources for
apprenticeship programs and continuing education, which would be a boon to young adults who
have chosen a career path that does not require a college education. Specifically, Ms. Pearsall
would like to investigate the breakdown of Black people, indigenous people, and people of color
at the start of a such a program and upon completion of the program. The social and racial justice
lens of this project resonated with the panel.
VI.

Maria Rios-Martinez

Ms. Rios-Martinez’s project examines and evaluates whether Portland’s extensive trail
system can offer any guidance—both best practices and lessons learned—for the proposed Seattle
Greenway project. The first part of Ms. Martinez’s presentation focused on the history,
development, and current use of Portland’s trail system which is operated by Oregon Metro and
includes twenty-four cities, three counties, and 1,000 miles of planned trails. In order to better
understand the development of such projects, Ms. Martinez will ground her project in several
principles: land use constraints, takings issues, local governance, capital and operating
expenditures, maintenance responsibilities, and potential liability issues. First, Ms. Martinez
highlighted the issue with land use constraints, whereby she wants to develop a better
understanding of how Oregon Metro deals with these constraints so as to better inform Seattle in
its development of the Seattle Greenway. Panel member Dean Bender suggested that Ms. Martinez
should look at the case of Dolan v. City of Tigard. Moreover, the panel suggested that she look
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into the development and maintenance of the Burke-Gilman Trail, here in Seattle, and whether to
expand on that with either private land acquisitions or development incentives.
Importantly, Ms. Martinez also wants to learn how the multitude of local and county
governments were able to work together and coordinate on such a wide-scale project. She will also
look at both the initial and continual funding for the trail project and whether such funding schemes
can or already are implemented in Seattle. Finally, Ms. Martinez will investigate the liability issue
and who is ultimately responsible for injuries that occur on the trails. The answers to all of these
questions, she hopes, will help her better advise the city of Seattle in its efforts to develop the
Seattle Greenway.
VII.

Annie Szvetecz

Ms. Szvetecz’s project will look at whether accessory dwelling unit (ADU) ordinances that
distinguish between owner-occupied properties and non-owner-occupied properties make an
operational difference in affordable housing. As an alternative to either single or multi-family
units, Ms. Szvetecz proposes that cities consider promoting ADUs as a “gentler” method of
encouraging residential infill development. As Ms. Szvetecz explained, ADUs, or separate small
dwellings embedded within single-family residential properties, are embraced as an effective
option to maintain affordability and accommodate future growth due to their low cost and
immediate feasibility. By easing restrictions to allow for growth in owner occupation of units a
city receives an increase in rental units which helps maintain affordability. As an example,
Seattle has recently created financial incentives for the development of ADUs. Ms.
Szvetecz will evaluate these ADU regulations and determine whether they undermine affordable
housing goals by allowing non-owner occupied ADU’s in former single-family dwelling zoning
areas.
Specifically, RCW 43.63A.215 requires local governments to incorporate accessory
apartment provisions to “be part of the local government's development regulation,
zoning regulation, or official control.” Ms. Szvetecz points out that if these regulations allow
absentee landlords for both the ADU and the primary dwelling, then there could be concerns
related to the general rental management, maintenance and upkeep of the property. Accordingly,
property values would likely increase but the communities would continue to degrade from an
increase in rental properties that are not maintained because of increased expense. Finally,
Ms. Szvetecz also considers the effect—either temporary or long term—that the COVID-19
pandemic will have on such incentives. Because physical distancing is becoming the norm,
individuals may feel increased pressure to live in ADU style housing as opposed to multi-family
dwellings. Conversely, it could also disincentivize homeowners from adding ADUs when they
otherwise would consider it. The panel was mainly concerned with the financial viability of such
development and whether we need additional incentives to help drive the development. Also,
while touching on the effect of the COVID-19 pandemic, the panel proposed that Ms.
Szvetecz evaluate the dichotomy between inside and outside ADUs and how the pandemic
might affect each categorically.
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Introduction to Session 4: What Would it Take to Connect All of
Greater Seattle’s Neighborhoods with Walking and Biking Trails?
Prof. Peter Smirniotopoulos
As a function of the amount of advance planning needed to secure the annual funding
for and conduct the law school’s Summer Institute for Technology, Innovation, and
Entrepreneurship each June, I developed the four Special Topics for my Innovating the Built
Environment course as part of SITIE2020 in September 2019. At that time, what is now Special
Topic #3 for the ITBE course and the Session 4 topic for the SITIE2020 Symposium had not
yet been conceived. It was through the initiative of Rob Turner, Esq., a graduate of the Seattle
University Law class of 1998, who approached Dean Bender in early January of 2020, that this
topic—What Would it Take to Connect All of Greater Seattle’s Neighborhoods with Walking
and Biking Trails?—came to be. Rob had relocated to Seattle after lengthy stints living in
Atlanta, and then Nashville. Having been exposed to the City of Atlanta’s BeltLine project in
the Spring of 2008, and recognizing immediately the BeltLine’s potential for making
workforce housing development sites available to help ameliorate that city’s affordable housing
shortages near employment centers, it didn’t take too much persuading from Rob to get me to
embrace the topic for inclusion in the ITBE course and the SITIE2020 Symposium,
respectively, in place of one of the four, original Special Topics from September 2019.
Major U.S. cities have endeavored, independently of each other, over the past several
decades to create greenway systems connecting residents and visitors with neighborhoods and
attractions, increasing opportunities for walking and biking, thereby reducing their reliance
on motorized vehicles, thereby lessening commuter traffic on a city’s roadways.
“Multimodal transit” quickly became an aspirational goal among urban planners and designers,
transportation planners, and some elected officials throughout the country, as they sought to
reduce the cost—and attendant air pollution—of commuting from one’s home to one’s place of
employment, and back again. About the same time, robust, mixed-use development planning and
development also came to be favored as part of the great in-migration from the suburbs, as
millions of suburbanites discovered the benefits of city living, putting a premium on modes
of transportation—like walking and biking—that facilitated and supported the benefits of being
able to “live, work, and play,” as the mantra goes, within a tightly knit urban district.
Atlanta’s BeltLine initiative held the promise of realizing these aspirations and was, in many
respects, a pioneering project.
The combination of the explosive growth of the greater Seattle area, and benefiting
from a population that embraces fitness and outdoor recreation, makes pursuing a
Greenway focused on connecting residential neighborhoods with both employment
centers, such as Seattle’s’ Central Business District (CBD), South Lake Union, and the
University District, and existing recreational amenities, a worthy endeavor. In order to
minimize the obstacles to plan such an ambitious undertaking, finding an exemplar for a
Seattle Greenway, perhaps offering Best Practices and Lessons Learned, seemed a logical
place to start.
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Atlanta’s BeltLine is a twenty-two-mile loop of historic railroad right-of-ways
encircling the city’s downtown and midtown areas. The project seeks to reinvent the city by
transforming the loop into a green corridor. It is perhaps one of the best examples of how a
Seattle Greenway might be accomplished. However, Atlanta’s concerted efforts through
BeltLine.org are still considered a “work in progress” after fifteen years, so there may be both
positive and negative lessons to be learned. The mostly abandoned rail corridor connects 45
diverse neighborhoods, including many of the city's most -underserved by parks. A December
15, 2004, Trust for Public Land (TPL) report showed that revitalizing the BeltLine would provide
an extraordinary opportunity for economic development—including affordable housing—and
to connect communities through green space. The Highline, in Manhattan’s Chelsea
neighborhood, and Chicago’s 606, are more-recent examples of such endeavors to integrate
greenspaces into densely populated urban areas. What are the political and legal steps the
greater Seattle area would need to take to develop a greenway in the Emerald City that
connects well-established, densely populated neighborhoods to employment centers and
recreational amenities, such as parks and shorelines?
In order to best prepare the SITIE2020 ITBE class to delve into the Seattle Greenway
topic, I enlisted my most-gifted student from the Inaugural ITBE class in 2019, Art Lansing, to
undertake the initial development of an Atlanta BeltLine Case Study. Not only had Art ably
demonstrated his research and critical thinking skills with his 2019 project—Retrofuturism
and Dystopia Today: How Science Fiction Shapes, and [Is??] Shaped by the Law—but while
completing his matriculation at Seattle University Law in early 2019, he decided to pursue a
master’s degree in urban and regional planning, dovetailing this subject extremely well with Art’s
ongoing academic and scholarly ambitions.
Art Lansing is a 2020 graduate of the Seattle University School of Law and an incoming
Master’s in Urban and Regional Planning candidate in the Class of 2022 at the University of
Washington’s College of Built Environments, in the Department of Urban and Regional
Planning. I’m extremely pleased and proud to introduce my former ITBE student for the
presentation of “Atlanta’s BeltLine: A Case Study.”
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Session 4: What Would it Take to Connect All of Greater Seattle’s Neighborhoods with Walking
and Biking Trails?
Summary of Proceeding by Samuel E. Cayton
Abstract: Major U.S. cities have endeavored, independently of each
other, over the past several decades to create greenway systems
connecting residents and visitors with neighborhoods and attractions,
increasing opportunities for walking and biking and reducing their
reliance on vehicular traffic. Atlanta’s BeltLine--a twenty-two-mile
loop of historic railroad right-of-ways encircling the city’s downtown
and midtown areas, seeks to reinvent the city if transformed into a green
corridor—is perhaps one of the best examples of how a Seattle
Greenway might be accomplished (although Atlanta’s concerted efforts
through BeltLine.org are still considered a “work in progress” after
fifteen years). The mostly abandoned rail corridor connects 45 diverse
neighborhoods, including many of the city's most underserved by parks.
A December 15, 2004, Trust for Public Land (TPL) report showed that
revitalizing the BeltLine would provide an extraordinary opportunity
for economic development—including affordable housing—and to
connect communities through green space. The Highline, in
Manhattan’s Chelsea neighborhood, and Chicago’s 606, are morerecent examples of such endeavors to integrate greenspaces into densely
populated urban areas. What are the political and legal steps the greater
Seattle area would need to take to develop a greenway in the Emerald
City that connects well-established, densely populated neighborhoods
to employment centers and recreational amenities, such as parks and
shorelines?
I.

The Atlanta Beltline

Featured Speaker: Art Lansing 1
About the Atlanta Beltline
The Atlanta Beltline–an in-progress, transitory “greenway” 2 intended to link
neighborhoods surrounding the Greater Atlanta metropolitan area with walking and biking trails–
was initially conjured in a master’s thesis by Ryan Gravel 3 in 1999. The Atlanta Beltline, once
finished, will be a multiuse greenway that incorporates walking trails, biking trails, and a
Art Lansing received a juris doctor degree from Seattle University School of Law in 2020 and is an entering
master’s student at the University of Washington’s College of Built Environments, in the Class of 2022.
2
The term “greenway” combines the words “green” from “green belt” and “way.” A green belt is a land use
designation to retain areas that are typically underdeveloped, and a way is a parkway thoroughfare usually
developed to make a more scenic roadway.
3
Ryan Gravel earned his master’s degree in Urban Planning from Georgia Institute of Technology and later served
on the board of the Atlanta Beltline Partnership. Gravel eventually resigned from the board after enduring criticism
regarding the project’s failure to deliver on affordable housing projections and his lack of efforts in promoting
equity and inclusivity.
1
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comprehensive light rail system throughout the region. The land that will be used for the Atlanta
Beltline comprises public land, which will be developed from abandoned railways, rights-of-way,
and parklands, as well as privately-owned land adjacent to this public land.
The Atlanta, Georgia, metropolitan region is enormous, expanding 8,376 square miles, an
area larger than the state of New Jersey. One-tenth of the population lives within the Atlanta city
limits and the rest lives in the remaining area around Interstate-25. With an existing population of
6,020,364 as of 2019 according to the U.S. Census Bureau, the population of the greater Atlanta
area is expected to grow by at least 2.5 million people by the year 2040.
In his thesis, Gravel initially posited that Atlanta should develop a twenty-two-mile light
rail system surrounding the Atlanta metropolitan area, using abandoned railways and other lands
suitable for developing a greenway. Through his thesis, Gravel sought to promote connectivity
among the city’s many diverse neighborhoods. Since the publication of his thesis more than two
decades ago, construction of the Atlanta Beltline has progressed substantially, developing to
include a more expansive plan with many forms of transit. The Atlanta Beltline project was started
by the Atlanta Beltline Partnership, a non-profit created in 2005 with the mission of implementing
the Atlanta Beltline as inspired by Gravel’s thesis. To jumpstart implementation, the Atlanta
Beltline Partnership expanded transportation by developing light rail and transit on abandoned
railways outside the city limits, which serve as the spine of the greenway. By 2017, the eastern
and western portions of the Beltline were finished, and some hiking trails connect what is already
completed.
Funding for the Atlanta Beltline primarily came from bonds ($143 million) and the City of
Atlanta ($85 million); however, the project also pooled resources from private sector grants, other
municipal government grants, tax allocated districts (TADs), public schools, Fulton County, and
other sources. Initially, the Atlanta Beltline did not have access to public funds for acquisitions of
real property but was eventually granted approximately $32 million by the Georgia Office of the
Trust for Public Land. While the Beltline’s funding sources have been robust and eclectic, the
greenway initiative has also faced various funding barriers. For example, although the
Metropolitan Atlanta Rail Transit Authority (MARTA) allocated $570 million to develop rail
alongside the Beltline, it failed to secure additional state and federal funding and therefore will
need to rely on more TAD funding over the next two decades. Additionally, because Georgia’s
Constitution prohibits gasoline taxes, the Atlanta Beltline is further restricted as to how it can earn
the funds necessary to complete the project. So far, $4.4 billion has been spent on Atlanta’s Beltline
and most of these expenditures have been for transit ($2.2 billion), parks ($553 million), and
affordable housing ($242 million).
Benefits and Challenges
As Mr. Gravel's thesis projected and the current developments have shown, the Atlanta
Beltline has provided many benefits to the Atlanta metropolitan area, including:
•
•
•
•

increased mobility;
increased accessibility and connectivity;
improved and expanded greenspaces;
expanded interactive spaces;
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•
•

development of underdeveloped areas; and
development of new properties with a strong emphasis on affordable housing.

However, the Beltline has also faced various challenges over the years. Apart from the
various funding challenges mentioned above, the Atlanta Beltline initiative has also faced legal
challenges such as breach of contract and state constitutional issues. The project also sheds light
on issues of land use, gentrification, and economic inequality. Moreover, physical landmarks and
barriers, including Armor, CXS Hulsey Yard, and Bill Kennedy Way, stand to jeopardize the
greenway’s ability to effectively and efficiently connect the Atlanta metro area.
Today, the Beltline is managed by Atlanta Beltline, Inc. (ABI) – a separate entity from its
non-profit counterpart formed in 2006 by Atlanta’s Development Authority to further coordinate
the development process with private and public organizations, including departments within the
city of Atlanta. While unfinished, the southern portion of the greenway is making substantial
progress and private developers are starting to develop private properties on the eastern portion,
including condos, townhouses, and multifamily residences. Light rail has still not been
implemented but is in the process of developing. However, reliable sources of funding and other
barriers continue to stall the Beltline’s advancement completion.
II.

Looking to a Seattle Greenway

Seattle certainly has the potential to prosper by fostering greater connectivity within and
across the city, particularly if that connectivity supports pedestrian and bike transit. If Seattle wants
to develop a greenway of its own, it needs to consider the various benefits and challenges
demonstrated by the Atlanta Beltline’s progress. Such considerations would include the benefits
of community buy-in, the effects of gentrification, and the implications around land use and public
safety. If the benefits of a Seattle greenway are effectively conveyed to the people, then public
opinion will strive for the city to push for its implementation. To develop a workable plan for a
greenway, advocates in Seattle should be patient but simultaneously determined in their efforts.
III.

The Proposed Seattle Greenway: A Panel Discussion

Moderated by Rob Turner; featuring Jim Langford, Kristen Lohse, Claire Martini, & Art
Lansing
At the top of the panel, Moderator Rob Turner 4 reiterated that the Atlanta Beltline provides
many lessons for Seattle. In particular, Seattle should look to how the Beltline promotes
connectivity, determine what neighborhoods to connect, and decide on what modes of transit to
utilize. In his opening remarks, Turner also stated that Seattle must also remain conscious of its
history of built-in racism as it plans to develop a greenway. In 2019, Seattle developed a bicycle
master plan, set to roll out in approximately five-year increments. This bicycle master plan could
be supplemented by a Seattle Greenway project by promoting grassroots neighborhood initiatives
in collaboration with the Washington State Department of Transportation (WSDOT) to
interconnect the city.

Rob Turner is the Founder Member of InTown Legal, a law firm in Atlanta, Georgia that specializes in commercial
real estate.
4
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Turner asked Jim Langford 5 about his work with MillionMile Greenway in Atlanta.
Langford mentioned that zoning regulations greatly influenced the final steps of the project
because they have erected barriers to the development of such greenways. He recommended that
the main goal of a greenway project should be to find the best opportunity and then assess the
zoning considerations after the fact, to determine whether the opportunity is feasible. Additionally,
Langford touched on the process of using $32 million in Trust for Public Land funds to assist in
the acquisition of property for the Beltline. In order to push through the bureaucratic and expensive
hurdles required to implement a comprehensive transit system, he stressed the importance of
building strong political momentum.
Kristen Lohse 6 discussed the land use and other property issues around Seattle’s Burke
Gillman Trail. Lohse commented that the trail presents a unique land use challenge due to its
navigation through industrial land in the Ballard area. While Ballard’s industrial uses are in
decline, its continuity is very important to many locals. Ballard exposes a missing link in the trail
because the presence of small businesses and other geographic barriers make the development of
a direct bike line difficult. Lohse further commented on the controversy of using eminent domain
to acquire land for a trail. Forceful private property acquisitions can often be contentious, delaying
transit projects with litigation. However, the Burke Gillman Trail’s developments in Ballard have
successfully looked to creating bike lanes on Market Street and have already started construction.
Ultimately, Lohse believes that trails are very important for greenways because they promote
mobility.
Claire Martini 7 provided additional insight into Seattle’s bike transit development by
explaining her work with the Leafline Trails Coalition, an alliance between several bicycle clubs
in the Greater Seattle area who have all come together to advocate for trails as tools for promoting
health, mobility, and community. Through its efforts, Leafline uses its voice to demonstrate the
demand for new trails in the area. Martini articulated that the biggest missing piece in Seattle’s
transit system is an effective mode of connectivity between Seattle’s most populous
neighborhoods. She stressed that small streets alone are not enough to get people from one place
to another across Seattle. Martini further opined that trails are a great way to remedy these
connectivity issues, but a uniform vision about why trails matter is needed to promote trail
development.
Art Lansing provided insight into areas in Seattle that could benefit from a greenway
expansion. Lansing mentioned that the Expedia headquarters in the Interbay neighborhood would
benefit from connector trails, and Lake Washington Boulevard would benefit from a “pedestrianfocused greenway.” In closing, Lansing declared that finding local community heroes to advocate
for transportation needs is a huge piece to the movement.

Jim Langford is the President of the MillionMile Greenway, a non-profit that guides local communities in Atlanta
and across the state of Georgia on how to develop greenways. He managed the Georgia Office of the Trust for
Public Land, which played a seminal role in providing funding for the earliest land acquisitions supporting the
Atlanta Beltline project.
6
Kristen Lohse is a senior urban designer at Toole Design Group, LLC and primarily focuses on transit issues in the
West Seattle neighborhood of Seattle, Washington.
7
Claire Martini is the manager and one of the founding members of the Leafline Trails Coalition.
5
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IV.

Discussion and Critique

Written by Samuel Cayton
This section of the SITIE Symposium offered a unique perspective on the legal and
geographic issues concerning intracity transportation. Lansing’s overview of Atlanta’s greenway
expansions was very informative and compelling. The Atlanta Beltline is a particularly innovative
transit project due to its many different implementation schemes, as well as its combined state
action with private participation. Where many municipalities may only dream of large-scale
intracity transportation expansions, the Atlanta Beltline has shown the way. The panel was right
to point out that Seattle’s unique geography and culture can provide a model template upon which
an urban greenway can prosper. Collectively, the panel had a strong, cohesive message about the
benefit of a Seattle greenway expansion, all while being candid in considering the challenges and
roadblocks that would come with such an expansion. Each member’s contribution was meaningful.
This session would have been made more complete by a deeper discussion about the
downsides of greenway expansions, particularly regarding displacement and gentrification. Even
though enhanced connectivity through expanding greenways should be the collective goal within
municipalities, such connectivity must be reconciled with the impacts of such expansions. 8
If issues such as zoning, displacement, and eminent domain are only generally referenced
in the political discussion, then the consequences will be hidden from public view. What will
happen to the families who are forced to move to make room for a new greenway? 9 Alternatively,
could the Atlanta Beltline serve any benefits to the community that may balance out the negative
effects of gentrification? The panel could have filled this hole in the discussion by including a
panel member (or two) with a housing justice advocacy background. These panelists could have
helped to specifically elaborate on how the greenway has impacted low-income communities in
Atlanta or could impact-low income communities in Seattle.
Furthermore, the lack of Black, Indigenous, and People of Color (BIPOC) on the panel
meant that very important perspectives were missing from this important dialogue. Relying solely
on white academia to decide how marginalized groups will be affected by new ideas does not
provide a complete or comprehensive picture of how communities will be impacted. Although the
panelists had good intentions throughout the segments and pointed to gentrification as an issue,
the entire session’s message was skewed to favor the interests of urban planning and development,
which has primarily benefited white people and harmed the BIPOC community.
Moreover, the panelists spoke at length about expanding bike trails and bike lanes in
Seattle, yet failed to give attention to other forms of transit that Seattle residents could utilize. Over
the past decade, Seattle has become a much more bike-friendly city to live in as evidenced by the
great expansions of bike lanes in the region. For example, Seattle has made great use of bike lane
expansions in many neighborhoods, including Roosevelt, Westlake, South Lake Union, the Denny
Triangle, and others, that have promoted connectivity within the region. Given these major
8 See Amber Cratsenberg's Final Report: Building a Greenway in Seattle: Environmental Gentrification Impacts,
submitted on July 14, 2020, infra Appendix A at 97. In her Final Report, Cratsenberg defines "Environmental
Gentrification" as: "A process in which cleaning up pollution or providing green amenities increases local property
values and attracts wealthier residents to a previously polluted or disenfranchised neighborhood."
9 See Id.
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expansions, the notion that Seattle is in desperate need of further expansion of bike lanes, apart
from finishing the Burke Gillman Trail, appears misguided.
As a suggestion, the panelists could have highlighted the Sound Transit Light Rail system
as an existing means to promote connectivity here in Seattle. Like in Atlanta, biking and light rail
advocates in Seattle have mutual goals and could benefit from collaborating in a uniform
connectivity system. In 2016, voters approved the Sound Transit 3 (ST3) initiative, which would
expand the light rail system to all corners of Seattle and beyond King County. However, ST3’s
future development is at risk of losing its allotted funds from the recently passed Initiative 976 (I976) in 2019, which would cap car tab renewals at $30. Was ST3’s passage a victory for bike
advocates in Washington or did it have no effect on their demands? If it was a victory, what
advocacy efforts, if any, are underway to ensure that carless connectivity is not jeopardized by
I976’s impact on light rail expansions? 10
Much like Atlanta, Seattle has abandoned tracks in neighborhoods such as Ballard and
SoDo that could be converted to another light rail line or streetcar system (or Greenway
component). Alternatively, Seattle could expand on its existing underground light rail lines to
further capitalize on development while more easily avoiding zoning, land use, or eminent domain
issues. Would Leafline or other advocacy groups be in favor of developing streetcars in these areas
to supplement the efforts to expand bicycle trails?

See Dana Carlisle's Final Report, Equitable TOD: A Sound Transit Case Study, infra Appendix A at 51, which
addresses this issue.
10
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Introduction to Session 5: Is “Tokenization” the Next Great Leap
Forward Needed to Make Homeownership More Appealing to
Millennials and Gen Zs?
Prof. Peter Smirniotopoulos

It may be argued that this year’s Special Topics are less tech-heavy than the course title
might imply. In fact, any such suggestions would be unintentionally misplaced. As Session 2
Featured Speaker Ryan Mathisen’s presentation on the WeWork IPO made clear, the company
claimed to be a tech company when, in fact, it was a pretty mundane office space
operating company fueling old commercial real estate ideas through a massive infusion of
venture capital from SoftBank. Distinguishing between operating approaches, on the onehand, and the Tech Industry as a potential tenant base, on the other hand, in determining what is
a high-tech real estate venture is central to Ryan’s conclusion.
Similarly, the Session 1 panel, sponsored by CREW Seattle, made repeated references to
innovations that might better support the availability and production of affordable housing
throughout the greater Seattle area. Yet such “innovations” need not necessarily rely on
scientific or technical breakthroughs, and are much more likely to be found in the realm of
public policy in this instance. That session’s panel discussion posed the critically important
question of whether reversing decades of single-family detached zoning and land use policies
rooted in racial and religious discrimination, instead of protecting Seattle’s charming, singlefamily neighborhoods born of such discrimination, would likely make a substantive
difference in the availability of affordable housing in Seattle. The elimination of singlefamily detached neighborhood zoning would, indeed, be an innovation, given the duration of
such land use policies in Seattle and elsewhere throughout the country. However, the panel
failed to reach a conclusion about whether this would be a “necessary” or “effective” innovation
in and of itself, given all of the other factors that may contribute to, or stymie, as the case may
be, an increase in affordable housing and more diverse housing opportunities generally.
And, finally, in this introspective analysis about the SITIE2020 Symposium content, Session
4 examined something well beyond the well-established rails-to-trails approach to creating
more recreational walking/running/biking trails. Instead, the session considered whether, and
how, we might convert existing open spaces of varying kinds—including abandoned railroad
rights of way—into a kind of “Human Beltway.” Instead of creating more pathways for
motorized vehicles to get around, what if we created a networked system of trails capable of
“conveying” human-powered transport to connect the places where people live, to the places
where people work, to the places where people play. If it could be pulled off, a Seattle Greenway
might be a very effective, yet very low-tech, “innovation” that markedly improves the quality of
life for a large number of Seattleites, while also reducing the negative consequences of
automobile and truck traffic congestion such as air pollution.
This brings us to the most-decidedly high-tech topic of the ITBE course and the
SITIE2020 Symposium, respectively. How might the “tokenization” of real estate ownership
and ownership recordation free-up creative thinking about how ownership of and transactions
in real property
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interests might further evolve? Would different and more-flexible forms of ownership foster
innovations in, for example, housing and homeownership?
For example, if single-family homeownership and time-sharing could have a love child,
what would it look like? Would it be possible to adapt successful models for office sharing to
homeownership so renters who lament not owning an appreciating asset could have a stake in
“something” while not being tied down to one specific residential structure or a single geographic
location, to make homeownership more attractive to younger generations?
This inquiry is very much rooted in the recent past: The 2008 Financial Crisis
specifically. In the Great Recession following the financial crisis in September 2008, many
residential markets at a local, regional, and state level reflected thousands of homes
“underwater”: The balances due on their mortgages exceeded, sometimes by hundreds of
thousands of dollars, their then market value. The phenomena of widespread property value
losses causing these underwater mortgages had two, principal consequences: A constraint on the
mobility of human capital and the precipitous erosion of middle-class wealth. In the case of the
former, unemployed, primarily white-collar workers who lost their jobs as casualties of the Great
Recession could not afford to seek and accept comparable positions in other parts of the United
States because they could not afford to walk away from their underwater homes. In the case of
the latter, even those underwater homeowners who were neither compelled nor well-qualified to
seek and secure lucrative employment in other geographic locations had an incentive to hang
onto their homes, if they could, and “ride out the storm,” hoping that eventually some sense of
normalcy would return to residential markets, and they would recoup the loss in value, even if
not entirely so.
What this has to do with the tokenization of real estate and the innovations in
property ownership it may bring about, is that Millennials and Gen Z’s who witnessed these
traumatic events following the 2008 Financial Crisis, as they watched their parents struggling
with the dual consequences of job losses and the loss in family net worth, became shell-shocked
about the notion of homeownership. Homeownership was no longer the pathway to financial
freedom but quite the opposite: A financial anchor around their parents’ necks. This explains, to a
great extent, why rates of homeownership among Millennials and Gen Z’s have lagged
considerably behind those of previous generational cohorts in the twelve years since the onset
of the Great Recession.
To help explain about blockchain technology, cryptocurrencies, and the potential for
widespread, and eventually mainstream, applications for the tokenization of real estate, we
have asked Joe Vincent, an Adjunct Professor at Seattle University School of Law, and Director
of Regulatory & Legal Affairs, Washington Department of Financial Institutions in
Tumwater, Washington, to serve as Session 5’s Featured Speaker. To provide much-needed
context to Professor Vincent’s presentation on tokenization, we prevailed upon Steven Bender,
Professor of Law and Associate Dean for Planning and Strategic Initiatives, who teaches real
estate law, to provide a perspective on how the recordation and transfer of real property
ownership are currently handled under the existing land record systems.
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Session 5: Is “Tokenization” the Next Great Leap Forward Needed to Make Homeownership
More Appealing to Millennials and Gen Zs?
Summary of Proceeding by Bianca Tillman
Featured Speaker: Joseph M. Vincent, Adjunct Professor of Law, Seattle University School of
Law; Director of Regulatory & Legal Affairs and a member of the Executive Team of the
Washington Department of Financial Institutions
Abstract: If single-family homeownership and time-sharing had a love
child, what would it look like? Is it possible to adapt successful models
for office sharing to homeownership so renters who lament not owning
an appreciating asset could have a stake in “something” while not being
tied down to one specific residential structure or a single geographic
location, to make homeownership more attractive to younger
generations? And, if so, does blockchain technology hold the key to
fractional ownerships in real estate that might make this hybrid
homeownership model both possible and more practical than the current
system of land title recordations and transactions?
I. Introduction
After witnessing the devastating aftermath of the 2008 financial crisis on the prospects and
feasibility of homeownership in the United States, Joseph Vincent, the Director of Regulatory and
Legal Affairs at the Washington Department of Financial Institutions, began thinking of ways in
which the advent of new technologies could help ease the path to homeownership and prosperity
among future generations. As he witnessed the immense damage of the underwater housing
market, Mr. Vincent observed that many Millenials now felt trapped in the rental market, paralyzed
by the thought of buying, and then losing their investment in, a home. With home prices in a record
free-fall, homeowners were left on the hook for mortgages on assets that could no longer be sold
back to cover the full cost of the loan. The life-savings of middle-income families were suddenly
evaporated, and many families have yet to recover more than a decade later. After experienceing
this devasation how could future generations ever regain the confidence and mobilize the capital
necessary to eventually become home owners? Mr. Vincent believes that blockchain technology
might hold the answer.
Through the tokenization of real estate and the conveyance of digital assets, potential
homebuyers could have the opportunity to enter the housing market earlier by investing in real
estate tokens as a first step towards acquiring growth capital. Alternatively, perhaps blockchain
tokenization can be used to create a representative new model of equity sharing through which
new home buyers can more easily obtain the necessary down payment for their first home. By
eliminating and/or reducing substantially transaction costs, and allowing for smaller initial
investments, real estate tokenization could provide Millennials, Gen Zs, and future generations of
homebuyers with a more accessible entry point to a housing market that feels increasingly out of
reach. Through his SITIE symposium presentation on the tokenization of real estate, Mr. Vincent
hoped to demonstrate how blockchain technology could shape the future of affordable
homeownership in Seattle and beyond.
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II. What is blockchain and cryptocurrency?
Blockchain is a distributed, peer-to-peer technology, first designed as a digital system in
which information can be recorded, distributed, and timestamped, but not easily edited or changed.
The system works by utilizing a network of individual computers, sometimes called nodes, which
make their computational resources (e.g. processing power, storage capacity, data, or network
bandwith) directly available to all other members of the network without the use of a central point
of coordination. Once information is added to the system, it is saved in a “block” that is added to
a “chain,” copies of which are saved on every node within the network. Once added, the
information is virtually unchangeable (and therefore highly secure) because any changes must be
made individually on every copy throughout the network. Blockchain is a useful technology
because it can be applied to offer digital proof of existence, time, order, identity, authorship, and
ownership.
Cryptocurrencies such as Bitcoin are built on blockchain technology as a means to
eliminate or bypass the centralized banking ledger system currently in use in countries around the
world. In his 2009 white paper introducing the digital currency, Bitcoin’s pseudonymous creator
Satoshi Nakamoto referred to it as “a new electronic cash system that’s fully peer-to-peer, with no
trusted third party.” Unlike cash, debit, or credit card transactions that are verified through a bank
or other central authority, cryptocurrencies are verified through a distributed blockchain network.
When a good or service is paid for using a cruptocurrency, computers on the cryptocurrency
network are tasked with solving a complex algorithimc equasion, or “hash.” Once a computer
successfully “hashes” a block, the completed transaction is publicly recorded and stored as a block
on the blockchain.
While cryptocurrency transactions are publicly recorded on the blockchain, user data is
encrypted and disaggregated onto a public key and a private key. The public key is the location
from which deposits and withdrawals can be made. It is also the key that appears on the blockchain
ledger as the user’s digital signature. The private key is the long or full version of the public key,
but it is created through a complicated mathematical algorithm to ensure confidentiality and
security. In order to conduct transactions on a cryptocurrency network, a person must run a digital
“wallet” holding both keys. This wallet offers the digital proof of ownership and identity required
to allow peer-to-peer transactions to occur outside the “traditional” centralized systems.
III.

What is tokenization?

Cryptocurrencies are generally used as a payment medium representing a store of value,
just like cash or currencies have traditionally done. While sometimes referred to as digital tokens,
cryptocurrencies are generally considerd as assets themselves, with the token merely representing
the coin’s stored value. Tangible asset tokenization involves wrapping a real world asset in a sort
of “digital wrapper” such that the economic value of the asset is conferred to, or held in, the tokens
themselves. Ownership of the asset is represented by ownership of tokens on the blockchain.
Tokenization of assets on the blockchain offers compelling and far-reaching implications across
many industry sectors because there is virtually no limit to which assets can be tokenized.
Suppose, for example, a $100,000 painting is up for sale, and rather than a traditional sale,
the artist decides to employ tokenization. Tokenization can transform the painting into any number
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of tokens. If the artist chooses 100,000 tokens, each token would represent a 0.001% share of the
underlying asset, the painting. The artist would then issue the tokens on a cryptocurrency platform,
such as Bitcoin or Ethereum, ultimately allowing interested buyers to own a fraction of the artistic
work. If the painting appreciates in value over time, the partial owner may be able to sell their
token(s) for a profit, like stock on the New York Stock Exchange. By tokenizing an asset, buyers
and sellers gain access to previously unattainable capital markets.
IV. Tokenization of Real Estate
Real estate tokenization is the process of creating a virtual token to represent ownership of
a real estate interest. Rather than using traditional paper or e-documentation, purchasers, lessees,
mortgage lenders, and mortgage-backed security (MBS) investors can receive a cryptographic
digital token representing their unique interest in a property. Current experiments with real estate
tokenization include special trust vehicles, shares in real-estate funds, timeshares, investments in
loans to development projects, and tokenized real estate investment trusts (REITs).
The tokenization of real estate offers several distinct advantages, many of which serve to
broaden the pool of potential home buyers and create increased access to the real estate market.
First, tokenization lowers the illiquidity of real estate investments because blockchain real estate
tokens are easier to buy and sell than traditional real estate titles. Instead of a robust and lengthy
process adjudicated by various third parties, a blockchain real estate transaction can occur
efficiently, securely, and directly between the buyer and seller. Second, tokenization provides
access to additional capital by giving real estate owners and developers the chance to offer smaller
investment denominations by fractionalizing the ownership of a property, expanding distribution
to a broader and more diverse investor group. Through fractionalization, the cost of entry into the
real estate market can be significantly reduced, allowing folks to begin growing their personal
capital for future real estate purchases. While many individuals may be barred from purchasing a
$1 Million home on their own, for example, ten individuals could more reasonably unite to jointly
own the property for $100,000 worth of tokens each. When the transaction is complete, the ten
buyers enter a multi-signature smart contract designed to govern the ownership and occupancy
rights of the property. Third, tokenization offers enhanced price discovery and standardization by
making all property and pricing information publicly available in real-time. Rather than relying on
a real estate agent or other third-party, potential homebuyers have the autonomy to seek out, assess,
and purchase real estate on their own using standardized smart contracts and other secure,
automated processes. Finally, tokenization improves transparency by enabling the programming
of rights, restrictions, and data associated with the underlying property directly on to the tokenized
digital asset.
Ultimately, the tokenization of real estate will enable individuals to trade a broad variety
of assets on a secondary market, thereby reducing the spread between illiquid real estate
investments and publicly traded investment vehicles while also bringing an asset’s executable
price closer to its true value.
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V.

Thoughts & Review

Although thoroughly detailed and narrow in theory, the scope of Professor Vincent’s
presentation was difficult to follow without at least a rudimentary understanding of blockchain,
cryptocurrency, and tokenization. With this technology aimed at making the real estate market
more accessible to individuals with otherwise less access to capital, it would seem that a more
robust effort needs to be made to simplify and communicate the strengths of this emerging
technology to a broader audience. For many, blockchain technology remains as fringe and elusive
as their coveted entry into the real estate market. If real estate tokenization is to be used as a path
to homeownership for Millennials, Gen Zs, and future generations, it must first become more
commonly and readily understood by the masses.

41

Introduction to Session 6: Innovating the Built Environment for a PostCOVID-19 World
Prof. Peter Smirniotopoulos
It would seem an act of academic malpractice to teach a course in the Summer Institute
2020 titled Innovating the Built Environment: How the Law Responds to Disruptive Change,
and to host an all-day symposium as an integral part of that course, and not endeavor to
address the most-disruptive thing to happen to the built environment in more than 100
years: The coronavirus pandemic.
This "disruption" to real estate is the proverbial elephant in the room. Hopefully, it will maintain
a minimum six-foot distance from others as we address how it impacts the four Special
Topics
comprising
the
SITIE2020
Symposium:
Innovating
the
Built
Environment. However, the arrival of the novel coronavirus pandemic onto the shores of
the United States was not the only disruption to occur during the first half of 2020 and, in the
end, may not be the most-disruptive event to occur in that six-month period of time.
As mentioned in the introduction to the day’s events, reflecting on Session 6, the pace of
change since the beginning of 2020 has been meteoric. Any one of the events listed in the
following paragraph, in and of itself, could be viewed as a major disruption with powerful,
potential consequences for the future of the built environment.
As of the date of the SITIE2020 Symposium (June 13, 2020), the following events have occurred
and are ongoing:
• Five-and-a-half months of the novel coronavirus pandemic in the United States.
• Three-and-a-half months of state-by-state lockdown measures, followed by intense
political pressure to “open the economy back up;" with a mix of tepid to disastrous results.
• Three full weeks of largely peaceful protests, throughout the U.S. and the world, in reaction
to the death of George Floyd while in the custody and at the hands of the Minneapolis
Police Department, preceded by several other high-profile killings of unarmed African
Americans earlier in the year (e.g. Breonna Taylor in Louisville, KY, on March 13, 2020,
and Ahmaud Arbery, in Brunswick, GA, on February 23, 2020).
• Approximately 36 hours before start of the symposium, the establishment of the CHAZ—
the Capitol Hill Autonomous Zone, also known as the CHOP, the “Capitol Hill Organized
Protest”—as of the commencement of the SITIE2020 Symposium.
One must ask: What is truly disruptive if not the spontaneous usurpation of established
instrumentalities of local government, as occurred with the creation of CHAZ? Should the creation
of self-determined “Autonomous Zones” be “a thing?” Should we add “Autonomous Zones” to
our lexicon of units of local governments (or as they’re sometimes known, LGU’s or “Local
Governmental Units”) that include counties, cities, towns, townships, boroughs, and school
districts?
And yet, looking at permissible, statutorily created, quasi-governmental entities in those
states that permit them—Colorado, for example, under the state’s Metro District statute, as well as
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Special Districts in Texas—it is not so far-fetched, so radical an idea, that citizens might,
without the imprimatur of local government, create their own arrangements for governing
within well-defined boundaries or borders.
In the cable television, dystopian science fiction series, The Walking Dead, a group
of survivors of a zombie apocalypse originating in the greater Atlanta area, led by the
enigmatic Sheriff Rick Grimes, at first become entangled with the self-determined and
autocratically governed Woodbury (controlled with an iron fist by its leader, who has adopted
the moniker of “the Governor,” ironically enough), and are subsequently enticed to join
another fortified and more-democratically, self-governed community, known as Alexandria,
where Rick and another main character in the series, Michonne, are asked to become the group’s
sheriff and deputy sheriff, and Alexandria’s principal leaders.
In order to better understand why the CHAZ or CHOP is not such a radical concept, one
should ask the question: Are The Walking Dead’s Woodbury or Alexandria all that different
from Colorado’s Highlands Ranch Metropolitan District or Houston’s Midtown Management
District? Other than perhaps its organic and precipitous evolution, is the CHAZ or CHOP
altogether that different from these “new towns” created by real estate developers in an effort
to create and preserve real estate values through specific sets of controls? Will we see real
estate developers creating post-COVID 19 new communities structured in a manner that makes
it easier to control human behavior, in order to better mitigate the spread of viruses like
another novel coronavirus (or a second wave of COVID 19)?
Looking at how society as a whole has responded to similarly far-reaching and deadly
global health threats may also offer some insights into what a post-COVID 19 world might look
like. Interestingly, one of the most ground-breaking and influential books shaping the
built environment worldwide early in the 20th Century is Le Corbusier’s Urbanisme, Editions
Crés, Paris, (1924), published in English for the first time as The City of Tomorrow, John
Rodker, 1929 (Fredeirck Etchells translation from the 8th Edition of Urbanisme). Born in
Switzerland as Charles-Edouard Jeanneret in 1887,” in The City of Tomorrow, “Corbu,” as he
became known, warned of a looming “urban crisis."
What may be of greatest relevance to Session 6 of the SITIE2020 Symposium is that the
far-reaching implications for modern architecture and city making in The City of Tomorrow may
be a consequence of Corbu’s very negative reactions to and revulsion over the spread of the
Spanish Flu from 1918 to 1920, accounting for approximately 50 million deaths worldwide.
Some of Corbu’s most-transformative prescriptions for a new form of city making in The
City of Tomorrow may be nothing more than a form of forced “social distancing for cities.”
The towers in the park design that blossomed over the next three decades in New York
City after the turn of the century is often credited to Le Corbusier’s Ville Radieuse (the “Radiant
City”), also the title of a book he published in 1934, and the architect’s belief that “widely
spaced arrays of tall buildings would fix society’s woes.” In his desire to "fix society's woes,"
was Corbu referring specifically to the impact of the Spanish Flu in his adopted home city of
Paris from 1918 to 1920, and all the negative consequences for Parisian society, through new
architectural and urban planning paradigms? Le Corbusier wrote about the Radiant City in his

43

1924 Cities of Tomorrow with his ambitious plan for completely redeveloping the center of
Paris (without calling it such). Like many of his modernist contemporaries, Le Corbusier was
influenced by the 1918 influenza outbreak, so his ideas that “town planning and house
building” should “promote good health and sound morality” would have resonated in New
York.1
What should/will our built environment look like in a post-COVID 19 world? This
Session 6 discussion begins with two special guests as Featured Speakers—Futurist Marc
Palatucci from The Future Today Institute in New York City, and international Real Estate
Strategist Richard Lyall, from Ontario, Canada-- and then brings together a handful of panelists
from earlier sessions, to discuss how today’s Special Topics may have to be fundamentally
altered to accommodate our living in a post-COVID 19 world.

1

Nevius, James “New York’s built environment was shaped by pandemics: As the number of COVID-19 cases rises in

NYC, it’s instructive to recall that we have been here before,” CURBED NEW YORK, March 19, 2020.
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Session 6: How COVID-19 Mitigation Efforts May Impact the Built Environment
Summary of Proceeding by Jenny Wu
Featured Speakers:
Marc Palatucci, Associate, The Future Today Institute, New York, NY
Richard Lyall, Real Estate Strategist, President, RESCON, Ontario, Canada
Steven Bender, Associate Dean for Planning and Strategic Initiatives & Professor, Seattle
University School of Law
Peter Smirniotopoulos, Adjunct Professor & Symposium Organizer, Seattle University School of
Law
Ryan Mathisen, Judicial Law Clerk, WA Supreme Court; Seattle University School of Law, Class
of ‘19, summa cum laude
Moderator: Timothy Harris; Assistant City Attorney, Adjunct Professor of Law, Seattle
University School of Law
Abstract: Innovating the Built Environment for a Post-COVID-19
World It would seem an act of academic malpractice to teach a course
titled Innovating the Built Environment: How the Law Responds to
Disruptive Change, and host an all-day symposium as an integral part
of that course, and not endeavor to address the most-disruptive thing to
happen to the built environment in more than 100 years: The
coronavirus pandemic. This "disruption" to real estate is the proverbial
elephant in the room. Hopefully, it will maintain a minimum six-foot
distance from others as we address how it impacts the four Special
Topics addressed above. What should/will our built environment look
like in a post-COVID-19 world? This Session 6 discussion begins with
two special guests as Featured Speakers, and then brings back a few of
the panelists from earlier sessions, to discuss how today’s Special
Topics may be fundamentally altered to prepare for a post-COVID-19
world.
I.

Marc Palatucci: Associate, The Future Today Institute, New York, NY

The Future Today Institute (FTI) is a strategy consultancy that monitors trends and major
shifts in the trajectory of different technologies and societal domains. Futurist Marc Palatucci
explained the relationship between contraction, expansion, and adapting to built spaces in the
future based on this relationship. There has been both extreme and sudden contractions due to
COVID-19 such as populations rapidly withdrawing into their respective, personal spaces and
expansion back into the Public Realm as a consequence of the Black Lives Matter protests, with
populations quickly filling empty space. In his analysis, he explains as a futurist, his job is not to
predict the future but instead take current data and speculate on potential futures, assign
probabilities, and identify important trends to build and adapt to new space in the future.
Some trends caused by COVID-19 include using devices to track human behaviors.
Examples of these devices include GPS/location services as well as similar secondary and tertiary
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layers of tracking systems. Mr. Palatucci noted the potential use of tracking in contact tracing to
mitigate the spread of COVID-19 with personal devices linked with others’ devices, as this gives
immediate notification of risk factors to the device holder in order to take greater precautions to
prevent further spread. Another trend is biometric scanners being used when reopening public
spaces. These scanners capture and share biometric data including pulse, temperature, COVID-19
risk factors, and symptoms. Smart home devices can also be used to trace COVID-19. As an
example of this application, home appliances can trace COVID-19 in septic systems. Smart devices
can also be used to better help track health fluctuations and use the biometrics to help mitigate risk
of spreading disease by getting and acting on data sooner.
Another identified trend is wearing smart eyewear with voice-controlled hands-free
capabilities in eye or frame to provide contactless devices, potentially supplanting smartphones as
one’s primary personal device. This is beneficial as hand-held phones can serve as a high-risk
static vector of disease. This smart eyewear can also be used for crowd avoidance by identifying
the user to crowds, directing them to less-populated routes and areas; or taking the temperature of
oncoming pedestrians so the user can avoid contact. Relatedly, simulations like VR devices can
help a person “get out of the house” without actually getting out of the house, as well as providing
enhanced personal human interactions. Simulations can also provide therapeutic usage for hospital
patients, particularly those who are in end-of-life care.
Another issue to consider is re-envisioning the future of workplaces in order to avoid
automating jobs away. Mr. Palatucci said we need to think about creating more expanded, less
clustered, and less-densely occupied offices or factory floors by identifying low risk employees
who can or need to physically be at their place of work. Providing virtual or augmented reality for
higher risk employees who must stay at home may provide these employees with a more-robust
work experience.
Mr. Palatucci concluded by saying we can make incremental decisions today that lead to a
new future. Future Today Institute provides a tech trends report on its website:
www.futuretodayinstitute.com/trends.
II.

Richard Lyall: Real Estate Strategist, President, RESCON, Ontario, Canada

Richard Lyall said the majority of the COVID-19 pandemic's impact on the built
environment has been mostly masked so far by government interventions such as stimulus
spending; however, the real impact will occur in the fall of this year, particularly on real estate and
development construction. But the real impact is difficult to predict because available bank models
are unable to incorporate the new factors driven by COVID-19 into its current data to forecast
where things are going to go. The new numbers and statistics that the data scientists will receive
further into the year along with new scientific information about COVID-19 and its vaccine may
change predictions on the impact of COVID-19 on the built environment.
Mr. Lyall believes a shift in the housing market will occur. Interest rates were low before
the pandemic and will remain low for the next few years. The extent of inflation remains to be
seen. Mr. Lyall thinks about serious planning changes similar to Tokyo’s architectural business
with respect to market equilibrium and efficient housing management. He believes there will
mostly be reforms in high density mass transit centers.
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For example, in the Greater Toronto Area, there are still development, productivity
improvements, and trainings occurring such as changing to environmentally friendly building
codes. Mr. Lyall also noticed a drop in lost time injuries and on-the-job accidents in construction,
thanks to productivity improvement. One of the bigger impacts COVID-19 will have is giving a
new lease on life to public spaces such as outdoor communities and cycling trails similar to the
Beltline in Atlanta, Georgia, since more people are working from home. Mr. Lyall also predicts
already occurring virtual, paperless tools and methods will continue to be utilized at a greater
volume such as paperless e-permitting in Finland and Singapore or using virtual reality and drones
to fly through buildings to map the designs of buildings (which is already occurring for
construction inspections and to create as-built drawings) – most of these methods will use artificial
intelligence (AI) to speed up work. There will be an impact on housing designs regarding natural
light, ventilation systems, shifting preference for functional windows, and other features.
Architects, developers, and homeowners will need to think about how to design houses with new
home features, such as enhanced home offices to accommodate new work-from-home (WFH)
workforce requirements and protocols (for example, rooms conducive to holding meetings), which
will present new marketing opportunities.
As more people and their children work or learn from home, Mr. Lyall sees a trend toward
an Active House design, which is similar to a Passive House concept but takes into consideration
occupancy. When creating a new home, architects, designers, and builders will need to think about
how conducive their living environment is to working or learning from home. For example, is an
open-concept design desirable when everyone is using the space differently and often in conflict
with each other? Homeowners, architects, and real estate professionals will need to re-think the
value of private and enclosed spaces. Mr. Lyall referenced the Hong Kong Housing Authority as
a model for housing design that focuses on using wind conditions, including capturing natural
wind, air, and breezes, to naturally cool and ventilate units. He said this could be a model for
housing designed to mitigate viruses. Prof. Smirniotopoulos noted the many international
examples from different countries and perspectives that the U.S. could look at for its solutions.
III.

Panel Moderator Timothy Harris: Assistant City Attorney, Adjunct Professor of
Law, Seattle University School of Law

Prof. Harris discussed real estate and land use trends during COVID-19. Today, urban
residential housing sales are generally down because people are waiting to see what will happen
in the future. By contrast however, housing sales are skyrocketing in rural areas, particularly in the
Bay Area. He concluded this trend is due to homeowners looking for more space as they are forced
to work from home as well as their desire to have greater physical distances between houses. While,
the national trend for the past two decades has been for Baby Boomers to move from the suburbs
to more compact communities closer to and in urban areas, the move towards rural homes and
resort areas is nothing new, especially in expensive markets like the Bay Area. However, COVID19 is expanding and accelerating what was already occurring when more people are gradually
working from home. One immediate change on real estate from COVID-19 is seen in the process
of looking for a house in a socially distant and economic manner, which impacts housing sales.
Both Prof. Harris and Prof. Smirniotopoulos commented that no one knows what will
happen with commercial leasing, particularly in urban cores, because people are working from
homes rather than their offices. However, COVID-19 will have an impact on the expansion of the
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Washington Convention Center, not just because of the physical interactive use, but also due to
the expansions funded by bonds that are being repaid through a hotel tax given that no one is
staying at hotels anymore. Commercial design changes may include creating spaces with less
density (thereby creating greater sprawl) and fewer areas where people tend to gather, like
elevators or shared doors.
COVID-19 is also bringing new thought into how the built environment expands and
interfaces with the wilderness, particularly when looking at development expansion into where
animal-borne diseases are located. Other land use-related issues include evictions and permits
being placed on hold and residents suing over government stay-at-home orders alleging violations
of Fifth Amendment rights (taking property without just compensation). These lawsuits are not
likely to succeed since there is an exception to takings when the government is engaging in health
and safety regulation. It is difficult to predict what will happen because no one knows what will
happen with COVID-19.
IV.

Steven Bender: Seattle University Law, Associate Dean for Planning and
Strategic Initiatives & Professor

Prof. Bender added onto the previous discussion on the impact on home designs and
building structure. Regarding real estate, there may be an increase in the value of home office
space, outdoor space, storage and pantry space, mud rooms with sanitation capability, and an
impact on undefined open-concept rooms. He talked about Zillow’s currently suspended iBuyer
Offers Program that allows individuals to buy property on no-fuss, quick sale basis (avoiding the
necessity of undertaking pre-sale improvements normally required or recommended before putting
a home on the market) and how such programs that technologically facilitate the sale of property
are becoming more valuable by creating social distancing open houses. Some impacts on the
community he foresees include the need for more trails and similar socially distanced exercising.
Currently, there are fewer cars on the road but the fear of public transportation might inadvertently
put more private cars on the road.
Other future real estate impacts from COVID-19 may include the following: a diminution
in the appeal of co-living projects where building amenities are shared for the purpose of fostering
community engagement and interaction, including bathrooms, kitchens, roof decks, laundry rooms,
and gyms; how people pay for apartment living and property occupancy (per hour instead of per
month, etc.); law firms potentially relocating to suburbs for cheaper real estate and to be closer to
where people live; and a shift in how we view the Airbnb and hotel models, including hotels
built around safety protocols, and changing bookings for extended stays rather than day-to-day.
V.

Ryan Mathisen: Judicial Law Clerk at Washington Supreme Court, , Seattle
University School of Law, Class of ‘19, summa cum laude

Ryan Mathisen stated that COVID-19 could bring increased value to mixed-use
commercial spaces (storefronts at the bottom of apartment buildings). He added to the discussion
on the decreasing interest in urban and other downtown commercial spaces and how its
downstream effect includes detrimental impacts on businesses in commercial areas that depend on
foot traffic like restaurants, coffeeshops, retail stores, shoe repair services, and more. These service
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businesses would need to change their business models as service workers are currently and will
continue to be hit the hardest by COVID-19. There is also a renewed interest in updating internet
infrastructure in public spaces. Internet availability may become a driver for real estate location
decisions. COVID-19 will also create planning reforms as building permits decrease in urban areas
and increase in rural areas and risk evaluation and investments will increase in transparency.
VI.

Group Discussion

Prof. Smirniotopoulos asked Mr. Lyall what he is seeing in the Greater Toronto Area with
respect to the rural-urban real estate divide in response to COVID-19. Mr. Lyall responded that
the cottage areas and nodal towns are getting high activities, with building permits rising in these
areas as opposed to within the Greater Toronto Area, where building permits are going down. Mr.
Lyall believes if there are enough planning reforms to increase transparency and accountability
with respect to risk evaluation and investment, there could be more opportunities for midrise
buildings in high-density corridors, but it is all market specific. In fact, Mr. Lyall says he has not
been seeing much midrise and low-rise work. Prior to the pandemic, the Greater Toronto Area was
already experiencing an acute shortage of housing, resulting in one of the world’s most expensive
housing markets. Mr. Lyall has not seen any major changes and believes the market is holding
up well in spite of the pandemic. He believes in the fall, those who will be detrimentally impacted
on the mortgage-side of things are service workers who were already vulnerable prior to the
pandemic. He also believes that depending on the circumstances prior to the pandemic, some
cities are going to get hit harder. However, at the end of the day, there are still a lot of
unknown factors with COVID-19, and that there is still a lot to be learned during the reopening
phase. Both Mr. Lyall and Prof. Harris talked about the impact of COVID-19 on the travel
industry, including air and public transportation, and how the lack of transport could make high
rises in urban corridors less desirable.
Prof. Smirniotopoulos, as a devoted urbanist, believes in the theory posited by Jane Jacobs,
that people will continue to move from the suburbs to the urban core because people beget people.
He is cautious in moving too fast on making dramatic changes because nobody knows what is
going to happen with COVID-19 and that people are going to do what they are comfortable with
in moving forward. For example, even when airlines reopen for commercial flights, very few will
be willing to fly due to infection concerns. Prof. Smirniotopoulos also questioned how open floor
plans will impact home offices, since more people are working from home. Prof. Harris agreed,
saying people are still social creatures and that the big takeaway is we need to wait and see what
happens. He said there are some things that were already happening that the pandemic has
accelerated but not much has changed as interest rates are still down, mortgage applications are
still up, and housing prices are not going down much. Mr. Lyall mentioned he is exploring agent
based modeling and behavioral economics to look at particularly the actions of young people living
in downtown Toronto and their response to businesses re-opening.
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Context

TOD - Intersection
of High-Capacity
Transit and
Development
We are familiar with multi-modal
high capacity transit (bus, train)
adjacent to surrounding
developments as shown in this
graphic. TOD integrates housing,
transit, medium- to high-density
office and retail, and open space
and streetscape, with less space
dedicated to cars. Source: U.S. Government
Accountability Office, Publication GAO 15-70 “Public Transportation, Multiple
Factors Influence Extent of Transit-Oriented Development” Nov 2014

Source: U.S. Government Accountability Office, Publication GAO 15-70 “Public Transportation, Multiple Factors Influence
Extent of Transit-Oriented Development” Nov 2014
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Context

TOD

The idea of TOD came about 30+ years ago, originally as a design
strategy for surburban growth to balance and cluster housing, jobs,
shopping and recreation within ¼ mile of mass transit. “The Pedestrian
Pocket Book” A New Suburban Design Strategy, ” Calthorpe, Kelbaugh
(Ed)., Princeton University Press 1989.
TOD aligns perfectly with local government goals for urban growth
densification, one of the key tenets of the Growth Management Act
(RCW 36.070A.020), since TOD mixes commercial and residential real
estate within walking distance of transit and promotes open space and
a sense of community.

Sound Transit describes TOD as …a land development pattern that integrates transit
and land use, promotes transit ridership, and supports community land use and
development visions.” [emphasis added].

https ://www.soundtransit.org/st_sharepoint/download/sites/PRDA/FinalRecords/2018/Resolution%20R2018-10.pdf
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Context

5

How TOD Became a Thing
“PEDESTRIAN POCKETS”

▪ Created during a 1988 design “charrette”
organized by architect Peter Calthorpe and
(now retired) Professor Doug Kelbaugh, along
with professional architects and architecture
students.
▪ Original name didn’t stick, later became
“TOD”

▪ TOD charrettes were hosted in many cities,
which led to more charrettes, and
presentations and speaking engagements,
nationally and globally. According to Professor
Kelbaugh the “idea just took off!”

Reflecting: As of the late
1980s, there was not
necessarily an emphasis
on social equity aspects
of TOD except to the
extent of creating more
housing for middle-class
and providing seniors
better access to “Main
Street” (Doug Kelbaugh
personal interview June
2020).
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Context

Charrette, n. \ shəˈret \
• “The term "charrette" is derived from the French word for
"little cart." In Paris during the 19th century, professors at
the Ecole de Beaux Arts circulated with little carts to
collect final drawings from their students. Students would
jump on the "charrette" to put finishing touches on their
presentation minutes before the deadline.
• “Charrette is an intensive planning session where citizens,
designers and others collaborate on a vision for
development. It provides a forum for ideas and offers the
unique advantage of giving immediate feedback to the
designers. More importantly, it allows everyone who
participates to be a mutual author of the plan.” (The Town
Paper, Kentlands, MD)
Thus, charrette is part focus group, part brainstorming, part
consensus building, commonly used in the sense of
architectural or development planning.
56
From http://www.tndtownpaper.com/what_is_charrette.htm

Equitable TOD (ETOD) and TOD Public Policy
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Equitable TOD

8

TOD is uniquely positioned to positively affect
low- and moderate-income communities:
REDUCING TRANSPORTATION
COSTS
SPURRING ECONOMIC
INVESTMENT

CONNECTING WORKERS TO
EMPLOYMENT CENTERS
CREATING JOBS

…but: transit and development increase property values which can lead to
resident displacement….
Transit and its attendant development have the potential to spur gentrification of low-income areas (if you
know Seattle’s Rainier Valley, consider the before and after following development of the Central Link of
Sound Transit light rail). Housing costs in formerly affordable neighborhoods often increase, which can result
in low- and moderate-income residents being pushed farther away from jobs and transit. However, when
executed with intentional focus on enhancing regional equity, TOD has enormous potential as an overall
benefit for low- and moderate-income (LMI) communities.
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Equitable TOD and Public Policy

9

View TOD with Equity Lens = ETOD
Benefits of TOD
Provides Housing and Mobility
Choices
Improves Environmental
Performance
Results in Infrastructure Cost
Savings
Helps Support Healthy Lifestyles
Strengthens Transit Systems
Creates Lasting Value
Reduces Greenhouse Gas
Emissions

Additional
Benefits of
Mixed-Income
TOD
Offers Truly
Affordable
Housing
Stabilizes Transit
Ridership
Broadens Access
to Opportunity
Relieves
Gentrification
Pressures

Developed from National Housing Conference Creating Equitable Communities through Mixed-Income TransitOriented Development

Benefits of Mixed Income
Neighborhoods
Provides Needed Housing
Helps Deconcentrate Poverty
Integrates Low Income
Households into Society
Helps Workforce Stability

Public Policy that provides government investment and
incentive to create, preserve and maintain affordable
59
housing, leads to “Equitable TOD”

Equitable TOD and Public Policy

10
Equitable TOD

Social equity

“ETOD combines the TOD approach with

People of all ages, incomes, races,
ethnicities, disability, regardless of
where they live, have access to
affordable, quality housing;
transportation options that meet their
needs; good jobs; quality education;
healthy food; safe and healthy
neighborhoods; parks; services;
technology and other resources that
improve their quality of life.” ([Puget
Sound Regional Council] PSRC 2011)

an equity lens, to ensure that the
development serves those who most
stand to benefit.
ETOD supports mixed-use developments
that incorporate affordable housing in
close proximity to high-quality public
transit and bolsters ridership goals of
transit agencies.”

https://www.enterprisecommunity.org/solutions-and-innovation/equitable-transit-orienteddevelopment

Puget Sound Regional Council, “Growing Transit Communities, Equity, Opportunity and Sustainability
in the Central Puget Sound Region, Geography of Opportunity in the Central Puget Sound Region,”
May 2012, https://www.psrc.org/sites/default/files/equoppsusreport2.pdf
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Equitable TOD and Public Policy
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Chapter 44, Laws of 2015, 64th Legislature,
Section 329 (codified as RCW 81.112.350(1))
“A regional transit authority that includes a county with a population of
more than one million five hundred thousand must develop and seek voter
approval for a system plan, which meets the requirements of any
transportation subarea equity element used by the authority, to implement
a regional equitable transit-oriented development strategy for diverse,
vibrant, mixed-use and mixed-income communities consistent with transitoriented development plans developed with community input by any
regional transportation planning organization within the regional transit
authority boundaries. This system plan, which must be part of any
authorizing proposition submitted to the voters after July 15, 2015, must
include the following:”
61

Equitable TOD and Public Policy
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RCW 81.112.350(1)(a)
“The regional transit authority must contribute at least four million dollars
each year for five consecutive years beginning within three years of voter
approval of the system plan to a revolving loan fund to support the
development of affordable housing opportunities related to equitable
transit-oriented development within the boundaries of the regional transit
authority.”
Contribute $4,000,000/year for 5 consecutive
years into a Revolving Loan Fund = RLF
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Equitable TOD and Public Policy
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80-80-80 Policy RCW 81.112.350(1)(b)(i)
…unless certain exceptions apply, “a minimum of 80% percent of surplus
property to be disposed or transferred, including air rights, that is suitable
for development as housing, must be offered for either transfer at no cost,
sale, or long-term lease first to *qualified entities that agree to develop
affordable housing on the property, consistent with local land use and
zoning laws.”
The transit authority must require at least 80% of units must be *affordable
*Qualified entities = a local government, housing authority, and nonprofit developer
*Affordable = for households earning < 80% local Area Mean Income (AMI)
*Surplus = Property acquired for transit construction and no longer needed

Chapter 44, Laws of 2015, 64th Legislature, 2015 3rd
63
Special Session Sec 329.

14

November 8, 2016

Voters Approve
$53.8 Billion
Sound Transit 3 Measure
https://www.soundtransit.org/get-to-know-us/news-events/news-releases/voters-approve-historic-sound-transit-3-measure
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Equitable TOD and Public Policy
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PARADIGM SHIFT - Disposition of Surplus
Property*
Past

Recapture land acquisition
costs – “realize the greatest
possible return”
*Surplus – Property acquired for transit construction and no longer needed

After 2016

Equitable TOD - provide
affordable housing
Leads to Sound Transit
Board Resolution on TOD

65

Equitable TOD and Public Policy
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Sound Transit Board Resolution R2018-10
Adopting an Equitable Transit Oriented Development Policy

This is a “wordle” of the Sound Transit TOD Resolution R2018-10. A wordle is a graphic where the most frequently used 66
words and phrases in the document appear in the largest font sizes, and less frequently used words appear in smaller fonts

Equitable TOD and Public Policy

Sound
Transit
Board
Resolution
R2018-10
17
Adopting an Equitable Transit Oriented Development Policy
Key aspects of Sound Transit’s TOD Resolution are:
• Integrating equitable TOD into project delivery and operations (i.e., TOD is
not an afterthought)
• Utilizing partnerships and collaboration with local jurisdictions and
regional stakeholders
• Committing to equitable engagement
• Leveraging Sound Transit contributions to the RLF for equitable TOD to
seek additional private and public funds to add to RLF.
• RLF to support strategies that minimize resident displacement from
properties near Sound Transit investments
• Compliant with Puget Sound Regional Council’s Growing Transit
Communities Strategy
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ETOD Implementation

Key Strategies

• After passing the Equitable TOD Policy in 2018, Sound Transit has been:

• Applying lessons learned from TOD implementation thus far to the development of Guidelines and a Strategic Plan for the TOD
program (these framing documents are expected in 2020)
• Seeking input from regional stakeholders to the Guidelines and Plan

• Partnerships
•
•
•
•

Cities, Counties and Local Government
Non-profits
Housing Authorities
Affordable Housing Developers

Financial incentives and government investment critical
to creating affordable housing through “Equitable TOD”

• Financial Incentives for Affordable Housing

• RLF= self-replenishing pool of money, utilizing interest and principal payments on old loans to issue new ones. A consultant is
evaluating “notable gaps in affordable housing financing” that RLF may fill
• Transfer at no cost or discounted price to accomplish affordable housing

• LTGL with below-market annual ground lease payments
• Washington State Housing Finance Commission (HFC) administers the Low Income Housing Tax Credit (LIHTC), a 9% federal income tax
credit to developers building affordable multifamily housing. The LIHTC is competitive and projects are selected by the HFC. 68
• City of Seattle Multifamily Property Tax Exemption (MFTE) under which owners/developers may apply for a tax exemption on eligible
multifamily housing that provides income-restricted or rent-restrictive units.
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For Context: Financing Affordable Housing In
This graphic from the
General
study Sound Transit
Affordable Housing
Revolving Loan Fund,
Needs Assessment, April
2020, gives a
representative general
sense of the subsidized
portions of financing
used in the region to
accomplish affordable
housing, as well as the
median project size and
development cost. It’s
helpful to have this
context when looking at
the Sound Transit
equitable TOD case
studies presented next.
69

Implementation of Equitable TODs
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Sound Transit TOD & The Development Process

PROJECT CONCEPTION
•
•
•
•
•

Define TOD Opportunity
Conduct engagement process
Define site goals and priorities
Define offering model
Evaluate funding strategies

PRE DEVELOPMENT
•
•

Select developer and negotiate transaction
Design review and approval

Aspects of Sound Transit’s
development process are shown in
relationship to The Development
Process discussed in this class.

CONSTRUCTION
PROJECT COMPLETION AND STABILIZATION
OWNERSHIP & PROPERTY MANAGEMENT
Sources: Real Estate Law, Fundamentals For The Development Process, Peter E. Smirniotopoulos, Routledge 2017
https://www.soundtransit.org/sites/default/files/documents/sound_transit_tod_quarterly_report_q1_2020.pdf
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See Appendix of this presentation for
more information on the TOD
projects that follow.
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Project Conception Phase, (Representative of) Preliminary Program and Community Outreach Subphases
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PROJECT: Angle Lake TODs
DESCRIPTION

Sound Transit has conducted initial community
engagement, undertaken a financial and site feasibility
analysis, and issued a Request for Information to
understand the potential market interest in these
properties. North parcel suitable for housing and
proposed to be offered at a potential discount.

TOD Parcels in SeaTac, current terminus of link light rail south of Airport, view to NW, north parcel suitable for housing
73
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Project Conception Phase, (Representative of) Assemble and Engage Development Team Subphase

PROJECT: Spring District TOD
DESCRIPTION

Almost 7 acres. The RFP seeks a master development team
that will deliver a 3 buildings for office and 3 buildings for
mixed-income housing.
Requires a minimum of 80 units @ 60% AMI. Includes
portions of the property being transferred at no-cost for
affordable housing components from Sound Transit and the
City of Bellevue, as well as affordable housing financial
assistance from King County and A Regional Coalition for
Housing (ARCH).
Seeking master development team, shortlist stage.
East Link light rail to open in 2023.
Spring District TOD, Bellevue, East Link
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Pre Development Phase, (Representative of) Design Development Subphase
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PROJECT: First Hill
DESCRIPTION

Promoted as Seattle’s first non-profit-developed
affordable housing high-rise. Development partners are
Plymouth Housing and Bellwether Housing.
Funding/financing from WA Housing Finance
Commission, WA Dept of Commerce, King County Dept
of Community and Human Services, Seattle Office of
Housing and private fundraising by non-profits.
112 studio homes for formerly homeless seniors with
on-site supportive services. Opening 2022.
Rendering of First Hill TOD, First Hill, E Madison & Boylston (1 block from streetcar that operates along Broadway between th e
Capitol Hill link light rail station and the International District)
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Construction Phase
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PROJECT: Cedar Crossing
DESCRIPTION

Cedar Crossing, 1.2 acre parcel, 254 affordable housing
units, breaking ground May 2020. The project includes
housing for children with high medical needs and their
families through a partnership with Seattle Children’s &
Mary’s Place. It will also offer housing to veterans,
senior veterans & and their families. Development
includes a public plaza, childcare center and groundfloor retail. Sound Transit and the Seattle Office of
Housing partnership offered the property at a
discounted land price. Bellwether Housing and Mercy
Housing Northwest are developing the project.
Rendering of Cedar Crossing (2022), Roosevelt Station (U District) (opening 2021)
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Ownership & Property Management Phase
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PROJECT: Station House
DESCRIPTION

The entire building comprises 110 Affordable
Units @ 30%, 50% and 60% AMI, and
Community Meeting Space.
Completed in March 2020.
Environmentally-friendly building with
platinum (LEED) certification.

“Station House,” Capitol Hill Link Station, Opened March 2020
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Ownership & Property Management Phase
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PROJECT: Colina
DESCRIPTION

Pacific Housing North West LLC (developer) started
construction in December 2019. Sound Transit received
an unsolicited bid for a 2,200 square foot parcel and
agreed to sell it at market value. The parcel was
combined with the developer's adjacent property to
construct a mixed-use TOD. Twenty percent of the 120
units be affordable through the Multi-Family Tax
Exemption (MFTE) Program. Building will achieve LEED
Silver standard for environmental sustainability.

Colina on Beacon Hill, next to Beacon Hill Station Link Light Rail
78

(Representative of) Ownership & Property Management Phase
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Completed TODs with Affordable Housing
“So far, over 1,300
housing units have been
built or are planned for
Sound Transit surplus
property, with over 80
percent of them
affordable to those
earning 80 percent of
area median income or
below.”
https://www.soundtransit.org/get-toknow-us/news-events/newsreleases/federal-transitadministration-awards-sound-transit2
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Project Conception Phase, (Representative of) Idea Generation and Site Identification Subphases

Future/Potential TODs

Consistent with the Equitable TOD Board Resolution,
Sound Transit indicates in their TOD quarterly
reports that these Sites are evaluated through
several filters, including intentional planning around
station area concepts to determine optimum
conditions for equitable TOD, and stakeholder
involvement and community engagement.
80

TODs & The Development Process
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Challenges & Opportunities

• Evaluation of Developer Proposals
• Agency Priorities
• Reputation of Development Team
• Maintaining Affordable Housing

• Parking: It is a development reality that “Form follows function parking.” Parking is
expensive and adds to the cost of development; most affordable housing TOD in Puget
Sound does not usually include much parking.; however, parking next to transit stations
increases ridership and reduces congestion.
• What happens if the TOD is finished before the transit is complete? What happens to
the TOD vision if the frequency of transit service changes following project completion?
What happens if the TOD is near bus lines and bus service routes and frequency
change?
• Available capacity of utility Infrastructure may not meet project demand. For example,
the Spring District TOD and related developments will require twice the electrical
capacity compared to pre link light rail development https://energizeeastside.com/ .
81
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ETOD Implementation

Facilitating TOD Permitting

• 6/15/20 – FTA announces $2Million award to Sound Transit to pilot the development of model
policies & codes to expedite TOD permitting. “In collaboration with Everett, Lynnwood,
Snohomish County and the Puget Sound Regional Council (PSRC), Sound Transit will research case
studies and model regulatory language for best practices for municipalities to prepare for coming
light rail service. This would include policies and regulations to implement TOD, right-sized
parking, form based and inclusionary zoning, design standards, multimodal transportation and
effective economic development techniques.”
• Most local zoning codes were developed based on model codes (ref. “A Standard State Zoning
Enabling Act [SZEA] Under Which Municipalities May Adopt Zoning Regulations”, was a model law
by the Advisory Committee on Zoning at the U.S. Department of Commerce, 1926). Organizations
such as the American Planning Association (APA) continue to work on model codes or policies
that can be used by local governments, including urban infill, affordable housing and TOD (ref.
“Smart Codes: Model Land-Development Regulations,” APA, Report Number 556, 2009).
• The pilot program that Sound Transit is launching with the funding support from FTA appears to
be something that will facilitate TOD permitting in the future (personal interview 6/22/20 with
Seattle University Law School Adjunct Professor and Assistant City Attorney Tim Harris).
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How will potential revenue
shortfalls affect TOD
funding, if at all, if the courts
allow I-976 to move
forward ? Initiative 976,
which was approved by the
voters in November 2019,
repeals Sound Transit’s
statutory authority for tax
revenue under the Motor
Vehicle Excise Tax (MVET)
and Rental Car Tax, after ST
retires or refinances existing
bonds secured by these
revenues.

How will revenue
shortfalls from reduced
ridership affect TOD
Implementation if at all?
COVID-19, decreased
ridership

POTENTIAL
DISRUPTORS
Assumptions regarding
transit usage, density of
affordable housing postCOVID-19 and transit
revenue projections will
need to be revisited.

How will pandemic
affect transit and use
of transit in the
future?
Social Distancing, Face
Coverings
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Performance Metrics
What are some measures used to assess the operating success of
TODs? As a starting point, we look at two types of performance
metrics developed by George Washington University School of
Business CRUEA and applied to “Walkable Urban Places” or
WalkUps in the NY and in the DC Metro areas1. One of the metrics
is an Economic Performance Index and the other is a Social Equity
Index.

1. The WalkUP Wake-Up Call: New York, by Christopher B. Leinberger, Michael Rodriguez & Tracy Loh, CENTER FOR REAL ESTATE &
URBAN ANALYSIS, THE GEORGE WASHINGTON UNIVERSITY, 2017
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Performance Metrics

Economic Performance Index (50%)

“Place-Based”
Gross Regional
Product (GRP) per
Client
JobFocus
– 50% of the
Great template for your show!
Economic
Performance Index

The numerator of Place-Based GRP per Job is estimated using a
surrogate for employee productivity, according to the “value-added”
across the range of employment in the place being evaluated. This
Real Estate Value
method utilizes North American Industry Classification System
perin Square
Foot
–
(NAICS) codes for businesses
the area. GRP
is calculated
by
multiplying the employee productivity
and employment, summed
50%
across all NAICS codes. The denominator, # Jobs, refers to total
employment for the “place” being evaluated.

Conclusion: This metric could be applied to a given
TOD project and its surrounding area. However, it is
worth noting the employee productivity “valueadded” is subjective and may be biased to
stereotyped cultural-societal norms. It would likely
not high-grade the “essential workers” evidenced
from this current pandemic.
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Performance Metrics

Economic Performance Index (50%)

Real Estate Value
per Square Foot –
50% of the
Economic
Client Focus
Great template
for your show!
Performance
Index

In the referenced studies for WalkUPS, real estate
value was calculated based on a subjective market
valuation according to the inventory, rents, cap rates
and expense ratios published by CoStar, an industry
data source, and adding to that an imputed value for
owner-user space.

Conclusion: $ Value/SF is a relevant metric to
analyze trends or compare one area to
another.
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Performance Metrics

37

Social Equity Index…
Components of Social Equity Index

30%

30%

40%

Accessibility

Affordability

Opportunity
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Performance Metrics

38

Social Equity Index (30%)

Components of Social Equity Index
Accessibility – 30%
3 Components:
A. # Jobs with walking distance
B. # Workers who can access TOD w/in 45 minutes
C. # People who can access TOD as destination

30%

Accessibility

Affordability

Opportunity
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Performance Metrics

39

Social Equity Index (40%)
Components of Social Equity Index
Affordability – 40%
2 Components:
A. Housing Cost
B. Transportation Cost
40%
Accessibility

Affordability

Opportunity

Affordability calculates housing and transportation costs for a hypothetical low-income household
called “Reference Family,” consisting of 1 working adult and 2 nonworking dependents. The Reference
Family rents their home and has a family income at 50% Area Median Income (AMI). Housing cost and
transportation cost are often inversely related to each other in that a household in a more dense
urban areas may pay more for housing than a suburban or rural area, but will likely pay less for
89
transportation.

Performance Metrics

40

Social Equity Index (30%)

Components of Social Equity Index
Opportunity – 30%
3 Components
A. Housing Cost Ratio, often called housing burden, and
calculates the housing cost as a percent of household gross
income for the Reference Family
B. Income Ratio (# households earning >$200K annual
income/# households earning $40K annual income)
C. Land Use Entropy (mix of uses)

30%

Accessibility

Affordability

Opportunity

Housing Cost Ratio again refers back to the hypothetical low-income household called
“Reference Family,” consisting of 1 working adult and 2 nonworking dependents. The
Reference Family rents their home and has a family income at 50% Area Median Income
(AMI).
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Performance Metrics

41

Social Equity Index Conclusion

Components of Social Equity Index

Social Equity from the Puget Sound Regional Council
….access to affordable, quality housing; transportation options
that meet their needs; good jobs; quality education; healthy
food; safe and healthy neighborhoods; parks; services;
technology and other resources that improve their quality of life.

Conclusion and Recommendation for ETOD: This
Social Equity Index shows promise as a metric for
ETOD.
Accessibility

Affordability

Opportunity
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Possible Further Research
•

Enhance economic performance index by upgrading value contributed by the essential workforce at the lower end
of the pay scale (e.g, hospital workers, care providers, teachers, emergency responders, delivery drivers and
services, grocery store workers, cleaners, mental health counselors). As a secondary aspect to economic
performance, essential workers contribute to health and well being.

•

Enhance social equity performance index by incorporating other important qualities such as access to good schools,
safe streets, and healthy environments. For example, many new TOD projects as shown in the case studies
incorporate green building elements.

•

Consider how maintaining and preserving affordable housing can be incorporated as performance indicators for
ETOD.

•

I ran across a couple of TOD reports in which metrics were presented for site selection purposes (“PerformanceBased Transit-Oriented Development Typology Guidebook,” Center for Transit-Oriented Development [CTOD],
December 2010). Similar resources published locally are compiled in “Promoting Opportunity through ETOD:
Barriers to Success and Best Practices for Implementation,” John K. Hersey and Michael A. Spotts, Enterprise
Community Partners, Inc. October 2015. It would be interesting to look at the site selection metrics for clues to
expand the performance metrics for completed ETODs.
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Appendix

A-1 Sound Transit Equitable TOD and Affordable Housing
Supplemental Details and Comparison
This matrix summarizes readily available information for the affordable housing at Sound Transit TOD Sites presented in the slides, as
well as several additional Sites to gain a sense of the depth and breadth of equitable TOD development. Site below appear in
alphabetical order. As an aside, nearly all projects listed include components of retail tenant space, and most projects involve some
level of LEED or sustainability for the building.

Project Name

Government Funding Subsidies for Land and Development

Affordable Housing Units
Partnerships &
and AMI (“80% of units
affordable to those earning < Developer
80% AMI)

Capitol Hill Sites
A, B-South & C

Land: 99-year ground leases

176

Capitol Hill Site D
(“Eldridge
Project”/Atlas
Site)

Cedar Crossing

Colina

Land: A four party property exchange with Seattle Central College, the
State Board for Community and Technical Colleges, and Capitol Hill
Housing Improvement Program enabled resulted in the Site D parcel to
develop equitable TOD.
Housing: Seattle Office of Housing $8.5Million
Land - Sound Transit discounted
City of Seattle - $15 million in affordable housing funding
LIHTC
Land - sold by ST at market value
Affordable units - MFTE

Parking

Gerding Edlen

70-80

254 (veterans) @ 60% AMI

Bellwether Housing &
Mercy Housing NW
joint venture.

73 stalls below-grade
parking

28 @ 80% AMI

Pacific Housing North
West LLC (developer)

40 stalls below-grade
parking
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Appendix

A-2 Sound Transit Equitable TOD and Affordable Housing
Supplemental Details and Comparison.
Project Name

Government Funding Subsidies for Land and
Development

Affordable Housing Units
and AMI (“80% of units
affordable to those
earning < 80% AMI)

First Hill

Land: Sound Transit transfer at no-cost
contingent on key business terms*. LIHTC
($2.1 Million) , WA Dept of Commerce, King
County Dept of Community and Human
Services, Seattle Office of Housing $11.9
Million and private fundraising by non-profits

112 (seniors, Plymouth
Housing), 250 @ 60% AMI
(Bellwether)

Mount Baker Lofts
(Mount Baker
Station LLR)

57 (Artists/affordable)

Partnerships &
Developer

Parking

Plymouth Housing
and Bellwether
Housing

20 stalls
planned

Artspace USA

$18 Million

*Key business terms for First Hill
included:
•

•

•
•
•

Othello Plaza
(Othello Station
LLR)

108 (30-80% AMI)

Mercy Housing
Northwest

$29.8
Million

Senior City
(Federal Way)

62 (Senior)

Korean Women’s
Association,
Common Ground

$1.9 Million

TBD = To Be Determined

LLR = Link Light Rail

•

High density of affordable housing
serving a range of incomes. If > 308
units, 100% must < 80% AMI, with a
project-wide average AMI < 60% AMI,
and at least 250 units serving those
earning < 60% AMI including at least 80
units serving those < 30% AMI. If < 308
units, then 100% of the units must be <
60% AMI and at least 80 units shall
serve those earning < 30% AMI.
High-rise, min 12 stories and >250
residential units.
> 8% of units shall be 2 and 3 bd
Street-level min 4,000 SF nonresidential uses, such as retail, that
serve the general public
Designed to meet the WA State
Evergreen Standard
A maximum of 20 parking stalls will be
built as a part of the project
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A-3 Sound Transit Equitable TOD and Affordable Housing
Supplemental Details and Comparison.
Affordable Housing Units and
Partnerships &
AMI (“80% of units affordable
Developer
to those earning < 80% AMI)

Parking

Project Name

Government Funding Subsidies for Land and Development

Spring District TOD

Land: City of Bellevue transferred property to Sound Transit at no cost
in exchange for providing a similar property within the site for
affordable housing at no cost. Sound Transit offered a building pad site
valued at $12 Million to affordable housing developers at no cost. King
County is committing $10 million and ARCH is committing $4 million
for affordable housing.

80 units @ 60% AMI

TBD

TBD

Station House
(Capitol Hill Site BNorth)

110 Affordable Units @ 30%, 50% and 60% AMI.

Owner: Capital Hill Housing,
now known as Community
Roots Housing; Developer:
Gerding Edlen Development

None; all belowgrade parking (56
spaces) belongs to
adjacent ”B-south”
Site.

$36 Million

References: LIHTC Allocation 2020 https://www.wshfc.org/mhcf/9percent/2020AllocationList.pdf
https://www.soundtransit.org/sites/default/files/documents/sound_transit_tod_quarterly_report_q1_2020.pdf

https://www.soundtransit.org/sites/default/files/documents/sound_transit_tod_quarterly_report_q4-2019.pdf
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Building a Greenway in
Seattle:
Environmental Gentrification Impacts
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What is a Greenway?
u

Greenway: Strip of undeveloped land near urban areas set aside for recreational
use and environmental protection
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Why do Cities Want More
Green Space?
u

With the rapid population changes and new
diverse communities, cities are looking to
build new green spaces like greenways to:
u

Create transportation alternatives to
areas around the city

u

Enhance social cohesion among citizens

u

Improve neighborhood aesthetic,
appeal, attractiveness and raise house
prices

u

Increase health benefits

u

Boost tourism

u

Lower pollution levels

Greenway in Whittier, CA
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What is
Environmental
Gentrification?
u

Environmental Gentrification
u

A process in which cleaning up
pollution or providing green
amenities increases local property
values and attracts wealthier
residents to a previously polluted or
disenfranchised neighborhood

Highline in New York
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Environmental Gentrification
Consequences
u

Unintended
Consequences:
u

Diverse Communities being
driven out by private
developers

u

Incoming of mostly white,
wealthier families

u

Rising home and rental
prices
u

Boosts land values (good and
bad) creating higher taxes
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Bloomingdale Trail: The Development
Process

Bloomingdale Trail

u

2.7-mile elevated rail trail running
from east to west on the northwest
part of Chicago. It was previously an
old railway built in 1873 which was
elevated in the 1910’s

u

In 1997 the City of Chicago had the
idea to turn it into a biking
greenway

u

Logan Square Open Space Plan 20022004

u

Broke ground on project in Aug.
2013

u

Finished and opened in June 2015
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The Two Sides of the Bloomingdale Trail:
Historical Divide
There are two sides to the trail, the east and the west side. Both sides are complete
opposites of each other and have been since the beginning of Chicago. The 606 West
being historically a Latino community, while the 606 East has a less diverse population
and mainly white residents. The household incomes vary significantly with the East
having a higher income than the West. Another huge difference is that the West is
primarily a renter’s community, and the East has a higher percentage of home
ownership.

606 West
Ø

Lower Income

Ø

Higher percentage of
rentals compared to
home ownership

Ø

More diverse population

606 East
Ø Higher household income
Ø Higher percentage of home
ownership
Ø Higher white population
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Before the Bloomingdale Trail

Institute for Housing Studies Clearinghouse Date 2010-2014
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u

Bloomingdale
Trail
Groundbreaking

Before groundbreaking occurred on the
Bloomingdale Trail, housing prices already
started to increase. This increase started
happening around the time that funding
was secured for the project. Once
groundbreaking did occur, housing prices
were already on the up and up on both
sides of the trail. The East saw less of an
increase than that of the West because the
housing prices were already higher. Another
impact of the groundbreaking was that
Chicago as a whole saw housing prices
increase around this time.

105

Bloomingdale Trail After Being Built

106

Increase in Housing Prices
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Seattle History with Gentrification
u

Seattle has a long history of gentrification throughout its years, especially in
the last decade
u

Amazon HQ increased the speed of the gentrification process leading Seattle to be
the 3rd most gentrified city in the country

u

One of the most expensive cities to live in the U.S.

u

2012 housing costs in Seattle 35% above national average
u

2018 that percentage increased by 113% more
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Seattle’s Diverse
Population
Seattle has a great
history of being a
melting pot of may
different cultures and
ethnicities of its
citizens. As
gentrification
continues, places like
the Central District of
Seattle, are becoming
less diverse.
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Seattle Greenway: Is
it still a good idea?
u

Green spaces are overall great
for the cities they are in as long
as attention is given to the
issues discussed

u

The benefits of a greenway
outweigh the cons and having
green space can change a city
drastically for the better

u

Its up to the planners of these
green spaces, and city officials
to keep the issue of
gentrification at the forefront
of the project

110

Recommendation
u

From the very start of the
Development Process focus on
preserving affordable housing
u

Each member in the development
process should be thinking about the
impact of gentrification in the area they
are building

u

Don’t lose sight of this goal!

u

Work with the community along the
way

u

Incentives for building/preserving
affordable housing
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u

https://www.chicagoreporter.com/green-gentrification-and-lessons-of-the606/

u

https://chi.streetsblog.org/2018/12/07/study-the-606-shows-the-downsideof-having-parks-nonprofits-lead-infra-projects/

u

https://www.newsbreak.com/illinois/chicago/news/0O02EccN/greengentrification-and-lessons-of-the-606

u

https://abc7chicago.com/606-chicago-trail-gentrificaiton/5827684/

u

https://jeremynemeth.files.wordpress.com/2018/03/1-s2-0s0264275117314749-main.pdf

u

https://www.chicago.gov/city/en/depts/dcd/supp_info/logan_square_opens
paceplan.html

u

https://www.ioes.ucla.edu/project/prads/

u

https://books.google.com/books?hl=en&lr=&id=raOuDAAAQBAJ&oi=fnd&pg=P
P1&dq=green+gentrification+education&ots=DZ2ngEl0Hh&sig=Vs2qawGxxaUOA
uOcla0jyjY5tNk#v=onepage&q=green%20gentrification%20education&f=false

u

https://tigerprints.clemson.edu/all_dissertations/2145/

u

https://scholarworks.wm.edu/honorstheses/1311
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RETHINKING
AFFORDABLE
HOUSING
DENSITY IN A
POST-COVID-19
WORLD
ABBY HOGAN
INNOVATING THE BUILT
ENVIRONMENT – SUMMER 2020
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GOALS OF THIS PRESENTATION
 Help stakeholders understand the intersections

between affordable housing development, race, and
poverty
 Connect the dots between dense housing and health

risks related to COVID-19 (and other infectious
diseases)
 Start a conversation about the ethics of making the

choice to increase housing density in light of this
information
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OUTLINE
Moral / ethical considerations
post COVID-19

Affordable housing
assumptions
I

II

III

Case studies:
1. Seattle
2. Washington, DC
115

THEMES

How should developers think about developing
affordable housing in light of these themes?

 Density

 “Buy outs”
 “Performing” Poverty
 Transportation Access as a Component of Affordable Housing
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ALIGNMENT WITH SPECIAL TOPIC #2

Is there Still a Place in Seattle for the
Single-Family Detached Housing Typology,

Given the Acute Need for Affordable
Housing?

117

YES!
 Although affordable

housing and single-family
housing are often treated
as mutually exclusive,
there is still room for (and
arguably a moral
imperative for) singlefamily affordable housing
 Considering the

intersections between
race, poverty, health,
safety, and affordable
housing will help explain
why
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WHERE DOES THIS FIT INTO THE DEVELOPMENT PROCESS?
Real Estate Law: Fundamentals for The Development ProcessSM
By Professor Peter Smirniotopoulos ©2016

PROJECT
CONCEPTION

PRE-DEVELOPMENT

CONSTRUCTION

COMPLETION &
STABILIZATION

OWNERSHIP &
PROPERTY
MANAGEMENT
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PROJECT CONCEPTION PHASE
 Idea Generation → Affordable housing with adequate

transportation access and the right density

 Site Identification → What are the requirements for building

affordable housing in different areas?

 How will the idea pay off? → Is this development strategy

financially viable?

 80:2 Solution = The developer seeks to expend no more than

2% of the project’s Total Development Cost, while getting 80%
of the way to the final formulation of the project

 Community outreach → Will the community be resistant to

affordable housing? (NIMBY-ism)

 Market overview or survey → Is there enough demand to support

the project?

 Preliminary infrastructure assessment → Are transportation

options affordable?

Source: Real Estate Law: Fundamentals for The Development
ProcessSM By Professor Peter Smirniotopoulos ©2016 p. 45-46
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PRE-DEVELOPMENT PHASE

FULL MARKET STUDY

FORMAL SITE EVALUATION
REPORT FROM A CIVIL
ENGINEERING FIRM

SITE CONSTRUCTION
PLANS

ZONING AND LAND USE
APPROVALS
→ DO EXISTING ZONING
REGULATIONS AID OR
RESTRICT THE
DEVELOPMENT OF
AFFORDABLE HOUSING?
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WHAT IS AFFORDABLE HOUSING?
 Many different definitions of affordable housing
 Temporary vs. permanent?
 Rental vs. home ownership?
 Apartment vs. single-family home?

 Many cities use percentage of the area median income (AMI) / median family income

(MFI)
 Seattle – 40-60% AMI1
 Washington DC – 0-30%, 31-50%, 51-80% MFI2
 Housing Cost Burden: Housing that requires less than 30% of post-tax (net) income on housing.

(HUD) 3
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 Multi-unit over single-family modalities (and

AFFORDABLE
HOUSING
ASSUMPTIONS

the role of zoning)
 Proximity to public transit
 Increasing density to increase affordability

 “Buy Outs”
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TRANSPORTATION COSTS AS A COMPONENT OF AFFORDABLE
HOUSING
Potential Solutions

Issue
 “Transportation costs are the second largest expenditure for a family,

thus have a substantial influence on housing

affordability.”1

 “Increasingly, cost-burden is calculated to include transportation in

 Transportation vouchers
 Subsidies

addition to housing costs. Combined housing and transportation
costs (H+T) recognizes that these two elements are typically the
largest household expenditures and in many cities there is an inverse
relationship between the two. Locations that are closer to desirable
destinations and have lower transportation costs through transit and
active transportation infrastructure often have higher housing costs.
Conversely, often households who move farther away from
destinations to find affordable housing spend more on transportation
due to required car ownership and long commutes.” 2
124

THE ROLE OF
SINGLE-FAMILY
ZONING

 Seattle is 69% zoned for single-

family housing1
 Ending single-family zoning

does not mean getting rid of
single-family houses, it means
opening up the types of
properties that can be
constructed

125

INCREASING
DENSITY DOES
NOT
(NECESSARILY)
INCREASE
AFFORDABILITY
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INCREASING DENSITY DOES NOT
INCREASE AFFORDABILITY
Seattle Times: 1
“So what if we went the other way and added more density to singlefamily zones? The city is slowly doing that, but so far it hasn’t done
much for home affordability.
Even the local Sightline Institute, which strongly promotes density,
found that when an older single-family house here is bulldozed and
replaced with multiple connected homes, each new town home is
typically more expensive than the old house. That’s because modern
housing costs more to build and fetches higher prices than the modest
bungalows built a century ago.
This house in the Fremont neighborhood sold for $590,000 in 2013. 4
new townhomes were built in its place; they sold for about $2.4 million
total ($610,000 each) in 2014.”
127

THE EFFECT OF “BUY OUTS”
“Buy Out” (in the context of affordable housing development) = One-time payments in place of building more affordable
housing on-site, in the projects subject to such requirements

→ Reinforces racial segregation by keeping lower-income people (who are more likely to be members of minority

groups) out of areas with high-value housing (and the benefits that come with it)

Seattle:
 “developer contribution”
 “in-lieu payments from the Mandatory Housing Affordability program (MHA)”
 “The Incentive Zoning (IZ) program allows commercial and residential developers to achieve additional development

capacity, in exchange for providing affordable housing units or making a payment to fund affordable housing in
Seattle.”
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DO THESE NORMS SERVE
THE COMMUNITIES THEY
ARE SEEKING TO SERVE?
 The role of race
 The role of poverty
 Does increasing density

increase affordability? Or
does it reinforce values of
“performing” poverty?
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“PERFORMING” POVERTY & AFFORDABLE
HOUSING
 Social expectations for what people living in poverty should

be able to do

 Should affordable housing be attractive? Modern? Have

desirable amenities? Be in “good” school districts?

 Should affordable housing lift people out of poverty? Or

should it punish people for being poor?
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 Black, Native American, and Hispanic households are more likely

RACE &
AFFORDABLE
HOUSING

than white households to be extremely low-income renters
(incomes at or below the poverty level or 30% of their area
median income)


20% of black households, 18% of American Indian or Alaska Native
(AIAN) households, and 16% of Hispanic households are extremely
low-income renters.



6% of white non-Hispanic households are extremely low-income
renters.

 Decades of racial discrimination in real estate, lending practices,

and federal housing policy have made homeownership difficult
to obtain for minorities (Rice & Swesnik, 2012)
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 While overt discrimination was outlawed by the Fair Housing Act,

today’s credit scoring system and lending practices continue as
barriers to minority homeownership (Rice & Swesnik, 2012;
Bartlett, Morse, Stanton, & Wallace, 2018)

RACE &
AFFORDABLE
HOUSING

 Racial disparities in income are the result of historical and

current discrimination, and differences in educational
attainment, wages, and employment rates, among other factors.
Blacks continue to have lower rates of upward mobility than
whites (Chetty, Hendren, Jones, and Porter, 2018).
 In 2016, the median black and Hispanic worker earned 65% and

63% of the median white worker, respectively. The lowest-income
black and Hispanic workers earned 54% and 66% of the lowestincome white workers, respectively (Kochhar & Cilluffo, 2018)

132

THE RACIAL WEALTH GAP
133

THE RACIAL
WEALTH GAP

 White household wealth is

nearly 100 times than of Black
household wealth
 This gap is persistent and

growing
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THE RACIAL
WEALTH GAP

 The racial wealth gap grows

sharply with age

Source: Urban Institute
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THE RACIAL
WEALTH GAP

 Homeownership rates vary

considerably between
demographic groups and reflect
long-term inequalities and
discrimination in lending and
housing
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THE RACIAL
WEALTH GAP
 Black and Hispanic families lag

behind on major wealthbuilding measures, like
homeownership
 This lag has been persistent

for several decades

Source: Urban Institute
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THE RACIAL
WEALTH GAP

 African-American and Hispanic

homeowners and renters are
much more likely to be costburdened than their white
counterparts
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THE RACIAL
WEALTH GAP

 Renter cost burdens are

greatest for Black and
Hispanic households
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PUTTING TOGETHER THE PIECES
 All of these disparities show that minority groups are

more likely to need and benefit from affordable
housing
 Therefore, when developing affordable housing,

stakeholders need to consider the impact their
choices will have on:
 Mitigating or reinforcing the wealth gap
 Improving the diversity of neighborhoods vs. reinforcing

racial and income segregation
 Lifting people out of poverty who face obstacles in every

aspect of their financial lives
140

ENVISIONING
AFFORDABLE
HOUSING IN A POSTCOVID WORLD –
WHAT LESSONS WILL
WE LEARN?

141

THE INTERSECTION OF
RACE, POVERTY,
HOUSING DENSITY,
AND COVID-19
“. . . racial residential
segregation is a fundamental
cause of health disparities. For
example, racial residential
segregation is linked with a
variety of adverse health
outcomes and underlying health
conditions. These underlying
conditions can also increase the
likelihood of severe illness from
COVID-19.”
Source: CDC
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THE INTERSECTION OF RACE, POVERTY,
HOUSING DENSITY, AND COVID-19


“For many people in racial and ethnic minority groups, living conditions may
contribute to underlying health conditions and make it difficult to follow steps to
prevent getting sick with COVID-19 or to seek treatment if they do get sick.



Members of racial and ethnic minorities may be more likely to live in densely
populated areas because of institutional racism in the form of residential
housing segregation. People living in densely populated areas may find it more
difficult to practice prevention measures such as social distancing.



Many members of racial and ethnic minorities live in neighborhoods that are
farther from grocery stores and medical facilities, making it more difficult to
receive care if sick and stock up on supplies that would allow them to stay
home.



Multi-generational households, which may be more common among some racial
and ethnic minority families, may find it difficult to take precautions to protect
older family members or isolate those who are sick, if space in the household is
limited.



Racial and ethnic minority groups are over-represented in jails, prisons, and
detention centers, which have specific risks due to congregate living, shared
food service, and more.”

Source: CDC
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CASE STUDIES

 Seattle
 Rainier Valley as an example of

affordable and vibrant single-family
housing – diversity
 South Lake Union as an example of

new multifamily developments that did
not increase affordability or diversity

 Washington, DC
 Height restrictions – would increasing

height limits increase housing
affordability?
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CASE STUDY #1: SEATTLE

 Comparing the diversity in the single-family dense (and racially diverse) Rainier Valley with the

multi-family dense (and racially homogeneous “tech bro”-filled) South Lake Union
 Does multi-family, high-density housing lead to more affordable housing?
 How does economic diversity overlap with racial diversity?
 Do low-income people prefer multi-family housing?
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CASE STUDY #1: SEATTLE
Rainier Valley

South Lake Union

 Predominantly single-family homes and single-

 Predominantly multi-family / high-rise / mixed-use

family zoning
 Racially diverse

 Lots of affordable rental and purchase housing
 Historically African-American neighborhoods that

resulted from redlining and racially restrictive
covenants

zoning (new construction)
 One of the least racially and economically diverse

neighborhoods in Seattle
 Very little affordable housing
 “tech bros”
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South Lake Union

Rainier Valley
147

INCOME & RACE IN
SEATTLE
 Race and income track

very closely in the
geography of the Seattle
area
 → limiting where people

can live based on their
income will limit the racial
diversity of those areas
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South Lake Union
→ Zoned for mixed use
(commercial and multi-family
housing)
Rainier Valley
→ Zoned for predominantly singlefamily housing with some lowrise
multi-family

149

South Lake Union
→ Nearly 100% zoned for
Mandatory Housing
Affordability (and yet almost no
affordable housing)
Rainier Valley
→ Very little Mandatory Housing
Affordability zoning (and yet lots of
affordable housing)

150

South Lake Union
→ Higher cost buy-out fees in lieu
of developing affordable
housing
Rainier Valley
→ Lower cost buy-out fees in lieu
of developing affordable
housing
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MANDATORY
HOUSING
AFFORDABILITY
IN SOUTH LAKE
UNION
•

•

Developers can choose to
build affordable housing
units or pay a one-time buyout payment
The buy-out payment is
often the better deal, which
leads to fewer available
units and greater racial and
income segregation
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SEATTLE MANDATORY AFFORDABLE HOUSING
Payment Option / “Buy Out”

Performance Option

 EXAMPLE of a zone with an MHA suffix- NC3-55

 EXAMPLE - NC3-55 (M1), medium MHA payment

(M1), medium MHA payment and performance area
[[(50,000.00 gross square feet in residential use) +
(zero square feet of live-work units)] – (10,000.00
gross square feet of underground parking excluded
from calculation)] x ($20.001) =

 $800,000.00

and performance area (36 units) x (9%1) =

 3.24 units
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INCREASING DENSITY DOES NOT
INCREASE AFFORDABILITY
Seattle Times: 1
“So what if we went the other way and added more density to
single-family zones? The city is slowly doing that, but so far it
hasn’t done much for home affordability.
Even the local Sightline Institute, which strongly promotes
density, found that when an older single-family house here is
bulldozed and replaced with multiple connected homes (like
in the slider below), each new town home is typically more
expensive than the old house. That’s because modern
housing costs more to build and fetches higher prices than
the modest bungalows built a century ago.
This house in the Fremont neighborhood sold for $590,000
in 2013. 4 new townhomes were built in its place; they sold
for about $2.4 million total ($610,000 each) in 2014.”
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WASHINGTON, D.C. – HEIGHT OF BUILDINGS ACTS OF 1899 & 1910
MYTH
 The height of buildings in Washington, D.C.

was restricted to the height of the Capitol
dome or Washington monument
FACT
 The Cairo: “universally considered ugly” and

“beyond the reach of the fire ladders
available at the time.” (p. 170)
 “Retain the characteristic relationship

between street width and building height,
ensuring light, air, and a human-scaled city”
(p. 171)
 → “For whom as what is planning intended

to benefit?” (p. 171)

Source: Real Estate Law: Fundamentals for The Development
ProcessSM By Professor Peter Smirniotopoulos ©2016, Ch. 5
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WASHINGTON, D.C.
 These height restrictions result in the inability to develop approximately $71.12 trillion in

commercial real estate value (p. 172)
 Washington, D.C., like Seattle, has inclusionary zoning, however, there is no buy-out option.
 The District’s Inclusionary Zoning (IZ) Program requires 8-10% of the residential floor area be set aside for

affordable rental or for-sale units
 The number of waivers or alternative compliance requested and granted in FY2018: The Zoning

Commission did not approve alternative compliance for any Planned Unit Development(s) (PUDs) in
FY2018.

 The goals of the IZ program are to:
 Create mixed income neighborhoods;
 Produce affordable housing for a diverse labor force;
 Seek equitable growth of new residents; and
 Increase homeownership opportunities for moderate income households.
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COMPARING THE OUTCOMES OF INCREASING HOUSING DENSITY IN
SEATTLE AND WASHINGTON, D.C.
Seattle

Washington, D.C.

 Buy-outs allow developers to pay a one-time

 Skyline limitations keep developers from

fee to avoid developing affordable housing
units
 These fees are lower for heavily minority

neighborhoods
 These policy choices continue to segregate

Seattle residents by income and race
 → increasing housing density does not

directly lead to affordable or diverse
housing

increasing density
 Developers are required to create

affordable housing units – no buy outs
allowed
 These policy choices create

socioeconomically diverse neighborhoods
 → increasing housing density would create

more affordable and diverse housing
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 Is it ethical to relegate low-income residents to

MORAL / ETHICAL
CONSIDERATIONS
POST COVID-19

crowded and dense housing knowing that it
increases health risks?
 What are the alternatives?
 Developers need to ask themselves these

questions during the earliest stages of the
development process
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WHERE DOES THIS FIT INTO THE DEVELOPMENT PROCESS?
Real Estate Law: Fundamentals for The Development ProcessSM By Professor Peter Smirniotopoulos ©2016

Project
Conception

PreDevelopment

Construction

Completion &
Stabilization

Ownership &
Property
Management
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HOUSING DENSITY AND THE RISKS OF COVID-19
 Increased housing density directly

increases the odds of contracting
COVID-19 (and other contagious
diseases)
 Valuing dense affordable housing

over less dense types of affordable
housing means that residents do
not have access to yards or other
safe, private outdoor spaces during
quarantines / social distancing
 This goes back to the idea of performing

poverty and social expectations about the
amenities that should be available to people
with lower incomes
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WHAT ARE THE
ALTERNATIVES?
 Adding transit subsidies or

vouchers could open up
single-family housing and
make it affordable
 Develop a wider variety of

affordable housing without
the same emphasis on
density as the only way to
make housing affordable
 Eliminate buy-outs
 Allow people who need

affordable housing to make
choices about where they
want to live
161

WHERE DO WE GO
FROM HERE?
Single-family zoning is not the only

issue
Dense housing brings risks
Affordable housing buy-outs can

change the equation
It is important to think about the

intersections with race, poverty, and
other demographics
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APPENDIX
EXTRA SLIDES
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DISABILITY & AFFORDABLE HOUSING

 “In 2016, the average annual income of a single person receiving SSI payments was $9,156 — about 22% below

the 2016 federal poverty level, and equal to only 20% of the national median income for a one-person household.
 The national average rent for a studio/efficiency unit in 2016 was $752, equal to 99% of monthly SSI payments. In

thirteen states and the District of Columbia, areas with the highest housing costs in the nation, the average rent for
even a studio/efficiency unit exceeded 100% of the income of an SSI recipient.
 In 220 housing market areas, one-bedroom rents exceeded 100% of monthly SSI payments”

Source: Technical Assistance Collaborative (TAC) “Priced Out: The Housing Crisis for People with Disabilities” (2017)
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A Crisis of Our
Own Design:

Zoning ordinances, housing needs,
and nowhere left to build
What happens when a disproportionate amount
of residential area is zoned for single family
dwellings in a time of increasing housing needs?
Jessica Kros
krosjessica@seattleu.edu
Seattle University School of Law
Innovating the Built Environment
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Whether there is a quantifiable trend in municipalities who have changed
their single-family zoning ordinances to allow for the development of
multifamily dwellings, specifically affordable housing.

In the United States:

47% OF ADULTS HAVE
EXPERIENCED
UNSTABLE OR
INSECURE HOUSING
DURING THEIR LIVES.

1 IN 6 HOUSEHOLDS
ARE SPENDING MORE
THAN HALF OF THEIR
INCOME ON
HOUSING.

567,715 PEOPLE WERE
EXPERIENCING
HOMELESSNESS ON
ONE NIGHT IN
JANUARY 2020. 35,038
OF THOSE WERE
UNACCOMPANIED
YOUTH.

EXPECTED
POPULATION
GROWTH OF
APPROXIMATELY 1.8
MILLION PEOPLE PER
YEAR OVER THE NEXT
FORTY YEARS.

*Habitat for Humanity, U.S. Census Bureau, The U.S. Department of Housing and Urban Development, CATO Institute

75% OF RESIDENTIAL
LAND IN MOST U.S.
CITIES IS ZONED FOR
SINGLE FAMILY
DWELLINGS.

2 MAJOR CITIES HAVE
ELIMINATED SINGLE
FAMILY ZONING.
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New York enacts
the Metropolitan
Health Act
allowing cities to
intervene and
regulate
unsanitary
conditions on
privately owned
property.4

New York City
enacted a
comprehensive
zoning ordinance
dividing the city
into multiple land
uses.4

1908

Background
& History

1866

Los Angeles
introduced largescale zoning and
land-use
regulations.1

The National
Commission on
Urban Problems
recommends that
each state create
a state agency for
land-use
planning.4

1926
1916

Euclid, Ohio was
sued by the
Ambler Realty
Company who
argued separation
of use zoning
ordinances were
unconstitutional.5

75% of land in
most U.S. cities is
zoned for only
single-family
housing.3

1973
1968

2020

Oregon creates
the Land
Conservation and
Development
Commission,
Metropolitan
Service District,
and Land Use
Board of Appeals.4
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Percent of Population Experiencing
Homelessness
1.86%
1%
0.9%

• Minneapolis, MN
• Everett, WA
• San Francisco, CA

0.79%

• Denver, CO

0.76%

• Providence, RI

0.61%

• Portland, OR

0.36%

• Jersey City, NJ

0.23%

• Austin, TX
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Funding Affordable Housing
$53.8 billion funds 2019 HUD programs
170

Why Affordable Housing Matters
Adolescents who live in
poor-quality housing
have lower math and
reading scores.7

Employers and regional
economies are better
able to attract and
retain workers.9

Substandard housing
contributes to
developmental delays
by age 2.7

Increased spending and
employment in the
surrounding economy
adding an important
source of revenue for
municipalities.9

Housing Choice Voucher
holders on average live
near poorer performing
schools.7

Racial disparities in
experiences of
homelessness and nearhomelessness.8
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Percent of
Renters CostBurdened in
the U.S.
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How Land-Use Regulations
and Zoning Influence the
Built Environment
 Land-use regulation is a term for
rules that govern land development
 Zoning is a form of land-use
regulation
 Land-use and zoning regulations are
enacted through state and local
government to control the
development of land by regulating:
 Use
 Design
 Density
 Historic preservation requirements
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The Impact of Zoning & Land-Use
Regulations Outside of Affordable Housing
Restrictive residential zoning increases costs for new
development.10

Allowing residential zoning in commercial blocks can
decrease crime.11
Restrictive zoning limits the ability to construct and
maintain built environments across metropolitan regions
that promote health.12
Strong correlations between racial demographics of
neighborhoods and sites chosen for hazardous waste
facilities.13
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Abstract
A Case study of four municipalities who have
implemented zoning and land-use regulation or policy
changes and four who have denied proposed changes

Changes
to
Residential
Zoning:

• Austin, TX
• Everett, WA
• Minneapolis, MN
• Portland, OR

Restrictive
Residential
Zoning:

• Jersey City, NJ
• Denver, CO
• Providence, RI
• San Francisco, CA
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Municipality Implementing Changes:

Austin, TX

176

Austin’s Bumpy Road to Change
Second draft of proposed
zoning changes which
would encourage the
building of duplexes,
triplexes, and affordable
housing.

City Council goal of
building 135,000 new
housing units, 60,000 of
those being affordable
housing, by 2025.

2017

2018

CodeNext proposed
comprehensive overhaul
to zoning and land-use
enacted in 1984. Judge
ordered the proposal be
put on the ballot in
November. It does not
pass.

2019

Proposed compromise to
scale back the transition
zones that would have
allowed for denser
housing along busy roads.

2020

2020

A judge found in favor of
a group of Residents who
brought suit, arguing the
city needed to notify the
residents about zoning
changes.
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Municipality Implementing Changes:

Everett, WA
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Everett: ReThink Zoning

Zoning changes
reduced the number
of districts from 31 to
15.

Focus on simplifying
zoning and protecting
community values.

Encourages public
engagement through
updates on the city’s
website and social
media platforms.

Public comments are
posted to the city’s
website with a topic
designation.
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Municipality Implementing
Changes:

Minneapolis, MN
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Minneapolis and the Disappearance of
Single-Family Dwelling Zoning

1) Allowed Accessory Dwelling Units (ADUs) in single-family zoned areas.
2) Up-zoned the city to allow duplexes and triplexes on SFD lots.
3) Generational shift in elections to young leaders in positions of power.
4) Created Neighbors for More Neighbors, an umbrella organization
made up of community groups and civil rights advocates.
5) Linked increased funding for affordable housing to the end of
exclusionary zoning.
6) Partnered with labor unions, AARP, The Sierra Club, and Tenants Rights
Organizations.
7) Found creative ways to engage the community by going to street fairs,
festivals and asking big-picture questions.
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Municipality Implementing Changes:

Portland, OR

Population Based Zoning

182

Teamwork Makes the Dream Work:

Oregon’s HB 2001Provides Political Cover for Portland's
Residential Infill Program

A population density-based shift in zoning.
Denser neighborhoods increase effectiveness of transit
and walkability of neighborhoods.
Previous steps taken to change residential zoning have
included: allowing ADUs and duplexes on corners.
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Restrictive Residential Zoning:

Jersey City, NJ
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To date there is still no ordinance requiring developers to build
affordable housing or to include affordable units in their projects.

Changes proposed were pulled from the city council agenda.

2016

2019

2020

Two competing inclusionary zoning policies proposed, Ord. 19-056 &
Ord. 19-054.

Jersey City: A Tale of Two Proposals
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Restrictive Residential Zoning:

Denver, CO

Form Based Code
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Denver’s Housing Disparity Reality

White
households are
twice as likely
as black
households to
own a home.

Most evictions
occur in
neighborhoods
with a high
percentage of
people of
color.

Women spend
3-4% more of
their income on
rent.

Lack of housing
affordability is a
primary barrier
for women and
children
escaping
domestic
violence.

50% of
individuals over
the age of 65
are cost
burdened,
another 24%
are severely
cost burdened.
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Restrictive Residential Zoning:

Providence, RI

Context Based Development
188

Providence Relies on Current Zoning
Codes to Support Housing Strategies
Accessory Dwelling Units (ADU)
Affordable Housing Trust Funds (AHTF)
Adaptive Re-Use (AR)
Growth/Village Centers (G/VC)
Flexible Zoning (FZ)
Infill Development (ID)
Inclusionary Zoning (IZ)
Mixed Use (MU)
Transit-Oriented Development (TOD)
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Restrictive Residential
Zoning:

San Francisco,
CA
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San Francisco: Rent Control
191

Trends

Affordable housing
shortfalls leading into the
next 5 years.

High percentages of lowincome renters are cost
burdened.

Arguments in favor of
zoning and land-use
changes included
increased affordable
housing and reversing
exclusionary zoning

Arguments against zoning
and land-use changes
focused on the negative
impact on the charm and
character of
neighborhoods
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Municipalities: Differences

State
Constraints

Population
Growth

Charm &
Character

Housing
Assistance
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Summary

Affordable
Housing &
Transportation

Infrastructure

Race

Poverty Cycle

Education
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A Return to History: Human-Scale
Neighborhoods and Open Streets

195

Using Humor to Teach
Zoning’s History
196

TIMEFRAME

AMOUNT OF
AVAILABLE DATA

AGE OF DATA

ZERO FUNDING

RESEARCH
POWERED BY ONE
LAW STUDENT

PANDEMIC

COMMUNITY
UNREST

Limitations
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Questions?
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How the Law Might Better Support
Building Innovations
Modular Construction: An opportunity to build faster, cheaper, better

Devin Pearsall / July 8, 2020
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Abstract
• This project investigates modular construction as a means to innovate
the current industry. The traditional method, stick-framing, is costly and
inefficient, requiring that every step of the construction process be
sequential, building off the last.
• Modular buildings are constructed 50% quicker than stick-framed
buildings and save as much as 20% from the total budget.
• Modular construction uses sustainable materials, is safer, and is more
accessible to younger workers. How can municipalities incentivize this
innovative way to build?
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What is Modular Construction?
• In broad terms, modular construction involves producing standardized
components of a structure in an offsite factory, then assembling them
onsite. Terms such as offsite construction, prefabrication, and modular
construction are used interchangeably and cover a range of different
approaches and systems
• While the foundation is laid, the upper levels are assembled
simultaneously, so that there is no “down time” – Vertical & horizontal
construction happen simultaneously
• The offsite portions are nearly complete by the time they come onsite.
This includes windows and doors (building envelope), which makes the
final product more energy efficient
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The Development Process
•
•
•
•
•

Project Conception
Pre-Development
Construction
Completion & Stabilization
Ownership & Property Management
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Project Conception Phase
• The "Speculative” phase of the Development Process
• 80:2 Solution: Spend 2% of the budget to get 80% conceptualized

• Key Sub-Phases:
• Exit/Funding Strategies – What can the budget support? Is stick-frame a “no-go?”
• Analysis/selection of Project Delivery Method – The sooner the Developer or Development

Entity decides it wants to use Modular Construction as the preferred Delivery Method, the
better.
• Community Outreach – Has there been modular construction in this neighborhood/city/market?
Who/what groups are impacted? What project is needed in this community?
• Assemble/Engage Development Team – Are there local contractors who do this type of work?
• Preliminary Program – What do we want to build?
• The goal would be that the developer is envisioning a modular-built project. This would be reflected in
the budget, the prospective design team, the schedule, and the purpose and function of the finished
product. This can play into potential tenants for both retail/residential.
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Pre-Development Phase
• From Conceptual → Buildable
• Key Sub-phases:
• Design Development (DD)
• Value-Engineering (VE)
• Revised and Expanded Project Pro-Forma
• Construction Documents (CD’s)
• Pricing & Bidding for GC’s and Subs

If modular is selected
at Project Conception,
many of these steps
would have already
taken place

• At each step, the “exit strategy” should be within reach
• Finalizing a budget/securing construction loan (or other financing) and
selecting/executing contracts with Development Team to ensure a smooth
construction phase. Much of the Pre-Dev phase can be solidified at Project
Conception phase if confirmed to be modular.
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Construction Phase
• Horizontal & Vertical Construction: Modular Construction creates an
overlap
• The total cost to complete is transparent much earlier: RFI’s and Change Orders
are minimized due to the heavy upfront engineering before building begins
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What’s Wrong with the Current Model?
• Aging work force: 44 avg age
• Dangerous: In 2018, one in five worker deaths last year were in construction.
• Slow: Modular Construction happens 50% faster then stick-frame
• Rigidly Sequential
• Susceptible to weather delays
• Inconsistent Finished Product: dependent on specific trade/sub availability, skill, QC from
GC’s and subs
• Non-transferrable skillset: physical labor without exposure to plan reading or technology
• Carbon Footprint: building is responsible for 39% of all carbon emissions in the world
• Lack of representation in skilled workforce
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Innovations Happening
• The Goal is cheaper, faster, better.
• The industry has integrated many
advancements but resists pre-fabrication.
Some that are essential to the industry today
are:
• Building Information Modeling (BIM),
AutoCAD, digital plan sets, VR + AR.
• Drones, high tech cameras, editing
programs and software.
• Construction management software,
(CMIC), cloud-based programs to
facilitate collaboration between OAC.
• OSHA 10/30 (Safety)
• Green-built, Solar, Passive Haus (Enviro)
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Ability to Scale
What makes projects ripe for
modular construction?
Replicability, or “scalability.”
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Sample Modular Projects

Jackson Main – Cubix North Park Apartments (Seattle)

842 Enterprises – AC by Marriott Hotel (Manhattan)
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Modular Building Globally
• Japan: 15%, “This type of construction became prevalent
following World War II, when there was a great shortage of
housing. Modular structures can be completed in a much
shorter time frame than comparable projects done the
traditional way…Developers found that prefabricated housing
was more economical to build, was more environmentally
friendly, and could even be more resistant to earthquake
damage than houses built entirely on site.”
• Sweden: 84% Since the 1940’s, Sweden has preferred pre-fab
because of the ability to quickly build in any weather
condition, everything is done inside of a factory, including the
roof.
• Sweden even has its own renowned ‘city of timber’. Växjö,
which lies at the heart of a large expanse of forests in
Småland in the country’s south, has an age-old tradition of
timber construction. Strategic environmental work supported
by Linnaeus University has given it a reputation as the
greenest city in Europe and a showcase of state-of-the art
wood construction techniques.
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Modular Building Globally
Hey, I remember SoftBank!

• US, U.K., Australia: 5% Modular
• Earlier this year, Katerra, a US modular construction
supplier, announced a round of funding from Softbank
that took its estimated overall value above $4 billion.
• In a recent report on modern methods of construction
in the United Kingdom, 40 percent of home builders
surveyed said that they were already investing in
manufacturing facilities or intended to do so in the
near future.
Why aren’t US and UK markets embracing the modular
model?
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Potential Savings

“Applying these trade-offs to
different real-estate segments
to estimate likely penetration,
we find that the market could
reach more than $130 billion
by 2030 for the new-build
market in Europe and the
United States. The method
could deliver savings of $22
billion a year by 2030.”
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Other Benefits to Modular Construction
• Apprenticeship Programs
• “The lack of skilled laborers is one of the biggest challenges the building
sector faces…Apprenticeship programs like Katerra’s that offer portable
credentials and teach new technologies are important as the industry
seeks to broaden recruitment and increase interest in construction as a
career.”
• Partnering with local organizations to recruit for its apprenticeship
programs, including from local high schools, workforce development
programs, the military, and general industry.

• Affordable housing
• Modular units cost less to maintain because they are created to be high
efficiency. Seattle (and other markets) require a certain % of new
construction residential to be affordable housing;
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Affordable Modular
Housing
• In Sweden, BoKlok is a joint venture
between two Scandinavian behemoths,
construction specialist Skanska and
furnishings giant Ikea. It supplies homes
that benefit from the inherent
economies of scale offered by
standardization while offering price
accessible variation across around four
to five models. The company’s output
has more than doubled in three years.
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What/Who Regulates Construction?
• Site installation requirements and inspections vary with the type and use of the factoryassembled structure and are generally the responsibility of the local jurisdiction where the
structure is to be located.
• Key Local Government Unit (Quasi Gov’t Authority): Department of Labor & Industries
(L&I)
• Power to Tax, Power to Regulate, Power to Contract, Power to Develop, Power to
Promote, Land Use Powers
• RCW 43.22.450-43.22.490 grants L&I the power to regulate “factory built”
construction
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The City of Seattle’s Comprehensive Plan
Adopted 1994, amended 2004 (Housing Policy H19):
“Allow the use of modular housing, conforming to the standards of
the State of Washington building and energy codes, and
manufactured housing, built to standards established by the Federal
Department of Housing and Urban Development. Modular and
manufactured houses shall be permitted on individual lots in any
land use zone where residential uses are permitted.”

City of Seattle Building Code:
Red Seal - National Manufactured Home
Construction and Safety Standards Act of 1974 as
administered by HUD, issued through L&I
Gold Seal - Gold seal buildings may be used for
commercial or residential uses. The structure must
comply with the Washington State Building, the
Mechanical, the Plumbing, and Energy codes, and
must be placed on a permanent foundation
conforming to the SBC. Gold Seal is built to L&I
standards, not HUD.
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Regulations Continued
• HUD (Housing & Urban
Dev): Regulates
standards for
residential modular
construction
• OSHA (Occupational
Health & Safety
Administration):
Modular Building
Institute
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Challenges
• “Upfront costs can be large and securing loans can be difficult…That
could change as demand rises, as more factories are built to produce
modular components, and as other factors, like the use of autonomous
vehicles to reduce shipping costs and advancements in BIM make it
easier to build stronger partnerships between architect, fabricator, and
contractor.”
• A lack of awareness. More than 70 percent of general contractors say
their reason for not using modular construction is that clients aren’t
asking for them and architects aren’t designing them.
• Does it retain value like a stick-framed build? YES! No evidence to show
otherwise.
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Challenges
Transportation and logistics costs can undercut the
savings.

Potential Solution: Timber Factories closer to
markets, Like Katerra’s timber factory in Spokane,
WA.
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Challenges
The OneBuild problem:

What happened?
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How Can the Law Drive this Innovation?
• The Market is Ripe!
• Labor and housing shortages are the biggest predictors of where modular
construction can gain traction
• Following WWII, a housing shortage in Japan drove the demand for cheaper, faster
homes through modular building
• There is an affordable housing crisis happening in Seattle right now!
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How Can the Law Drive this Innovation?
• Modernizing building codes—which pairs
with the goal of removing barriers to more
affordable housing. The streamlining of
building codes can drive manufacturing
efficiency, approval processes can be faster
and more efficient if product designs and
production processes can be approved in
factories rather than on each individual
project site, reducing the inspection burden
on site to assembly verification only.

Vague and not tailored to
modular building procedures

• Building code changes were what cause
OneBuild’s project in Edmonds, WA to fall
through
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How Can the Law Drive this Innovation?
Offer Expedited Permitting
City of Seattle has already
implemented a “Priority Green”
expedited program: It shortens
the time it takes to get a new
construction permit in exchange
for meeting a green building
rating. The program sets high but
achievable thresholds for energy
efficiency, water conservation,
waste reduction, and indoor air
quality.
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How Can the Law Drive this Innovation?
• LGU’s Could enforce Special Purpose taxing: Some % of Development
“conditioned” to be modular
• Set a target to double Current % Modular Building = 10%

• In exchange for change in zoning (proffer), i.e. SF detached to mixed use
(townhomes or apartments in single family neighborhood), the building
would have to be modular
• This could be in targeted areas in need of affordable housing, near mass transit

• Government subsidies for modular (+/- modular with greater %
affordable units)
• Modular builders that are using renewable resources (like cross-laminated timber)
in local factories (could be their own) should receive a benefit for stimulating local
economy and reducing carbon footprint
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Takeaways
• The US construction industry has evolved to
include some tech advancements, but resists fully
embracing modular construction the way Japan &
Sweden have
• Modular construction is cheaper, faster, and better
than stick-framing
• We are already building “modular style” –
multiplicative, scalable units. There is no quality or
aesthetic sacrifice
• Municipalities need to update their building code
to accommodate and encourage modular building
• Incentives like expedited permitting, discounted
permitting, or adverse taxes for stick-framing could
push developers toward modular
461 Dean St., Brooklyn, NY (world’s tallest pre-fab building)
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Sources
•

https://www.modular.org/HtmlPage.aspx?name=why_modular

•

http://builtoffsite.com.au/emag/issue-05/sweden-became-home-prefab/

•

https://archpaper.com/2019/08/new-report-modular-construction-business-booming/

•

https://www.sightline.org/2018/08/02/modular-construction-a-housing-affordability-game-changer/

•

https://www.sightline.org/2018/08/02/modular-construction-a-housing-affordability-game-changer/

•

https://www.realprojectives.com/the-advantages-and-challenges-of-modular-construction/

•

https://www.katerra.com/2019/06/26/katerra-launches-apprenticeship-program-to-help-develop-thefuture-of-construction/

•

https://www.whirlwindsteel.com/blog/bid/406699/5-ways-the-construction-industry-has-changed-in-20years

•

https://www.rdh.com/wp-content/uploads/2017/08/RBDCC-2016-Building-Enclosure-Design-ModularConstruction.pdf

•

https://www.autodesk.com/redshift/construction-technology-2017/

•

•
https://www.mckinsey.com/~/media/mckinsey/industries/capital%20projects%20and%20infrastructure/
our%20insights/modular%20construction%20from%20projects%20to%20products%20new/modularconstruction-from-projects-to-products-full-report-new.ashx
•

•

https://www.deluxemodular.com/learning-center/mckinsey-modular-construction-report-takeaways

•

https://www.katerra.com/2019/09/23/katerra-opens-state-of-the-art-mass-timber-factory-in-spokanevalley-wa/

•

https://www.osha.gov/data/commonstats

•

https://www.bls.gov/cps/cpsaat18.htm

•

https://www.worldgbc.org/news-media/WorldGBC-embodied-carbon-report-published

•

https://www.osha.gov/alliances/mbi/mbi

•

https://www.jacksonmain.com/modular

•

https://avanacapital.com/best-modular-hotel-construction-projects-in-the-us/

•

https://bulletin.brevitas.com/modular-homes-changing-live/

•

https://www.treehugger.com/sweden-building-high-quality-multifamily-wood-prefabs-4857142

•

https://www.housingtoday.co.uk/housing-delivery/how-sweden-is-championing-offsite-to-build-itshomes/5098230.article

https://constructible.trimble.com/construction-industry/10-innovations-that-have-revolutionizedconstruction
http://www.seattle.gov/DPD/Publications/CAM/cam305.pdf; https://www.nfpa.org/News-andResearch/Publications-and-media/NFPA-Journal/2019/March-April-2019/Features/Regulating-ModularConstruction
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Lessons Learned From the
Portland Regional Trail
System
229

Abstract

Getting around urban areas throughout the country
historically has not involved a lot of green spaces. That
has changed in recent times with many cities opting to
create greenways and green spaces for its citizens to
travel either by foot, bicycle or boat around urban areas.
Creating such public spaces-these green transit and
pedestrian corridors—comes with several issues or
constraints, especially with cities that are well-established
and densely developed.
In 1993 the Portland, Oregon, metropolitan area outlined
the Metropolitan Greenspaces Master Plan (the “Master
Plan”), calling for 1,200 miles of regional trails and
greenways.1 Metro or the Metropolitan Service District,
the elected regional government, proposed and started to
implement the Plan. The Plan brought together three
counties, 24 cities, “two park districts, state and federal
agencies and many nonprofit organizations.”2 As of 2014,
Metro has about 35% of the trails completed from their
1993 vision.3 How did Metro get to where they are today?
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Abstract Continued

This project will focus on how the Portland
metropolitan area dealt with the following issues
and constraints: 1) land use constraints, 2) potential
takings issues, 3) local and regional governance
issues, 4) capital and operating expenditures, 5)
maintenance responsibilities, and 6) potential
liability issues. From the Case Study of the Portland
metropolitan area, this project will examine what
lessons from Portland may be applied to the
creation of a potential Seattle Greenway.
Ultimately, it is the intention of this project to
demonstrate how such a regional system, like the
one in the Portland metropolitan area (and like the
Atlanta BeltLine Case Study developed for this
course), can be applied to Seattle in support of
creating a Seattle Greenway connecting
neighborhoods with employment centers and
recreation amenities, encouraging and increasing
non-motorized forms of transit.
231

LAND USE CONSTRAINTS
POTENTIAL TAKINGS ISSUES
LOCAL AND REGIONAL GOVERNANCE

Agenda

CAPITAL AND OPERATING EXPENDITURES
MAINTENANCES RESPONSIBILITIES
POTENTIAL LIABILITY ISSUES
APPLY THE PORTLAND CASE STUDY TO A POTENTIAL
SEATTLE GREENWAY
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Land Use Constraints

233

Different Approaches

• Negotiated Easements
• Right of Way Acquisitions
• Land Acquisitions
• Unused Rail Way Lines

234

Negotiation of Easements
• Approaching property owners for
an easement over their
properties.
• Example - 40 Mile Loop:
Troutdale to Gresham Trail
• Metro is getting easements
through other planning efforts.
• The City of Gresham is requiring
developers to dedicate easements
for portions of the 40 Mile Loop4
along specifically identified roads.

• Using existing utility easements
in Beavercreek and East Orient
route.5
• A route alternative for the
Troutdale Gresham Trail.
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Right of Way Acquisitions
• Use Right of Way (“ROW”) that
Metro or a partner entity
already has permission to use.
• These types of trails usually are
next to a road.
• Example: Troutdale Route
Options – Buxton Road.6
• Have various ways to use the ROW
on this road.
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8

Land Acquisitions
• Metro has tried to only acquired
lands from willing sellers.
• Example: Springwater Corridor
Master Plan7

• Initial acquisition strategies will
focus on any tax delinquent
property, or
• Property owned by another public
agency.
• Consider sales from willing sellers
• A donation will be requested before
cash is spent on buying property.
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Unused Rail Way Lines
• Conversion of old rail way lines
that are no longer in use.
• Mostly all in flat graded down
areas.

Example: Springwater Corridor Trail
• The corridor was used for rail
service starting in 1903 until
passenger service was
discontinued in 1958.8
• Much of the corridor was acquired
by City of Portland in 1990 with
additional acquisitions by Metro in
the following years.9
• The corridor is managed by
Portland Parks & Recreation.10
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SPRINGWATER CORRIDOR TRAIL
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Foundations of the
11
Master Plan
• Population forecasts for the region were
high.
• Continue to have open spaces and parks
as population grew.
• As a result the Urban Growth Boundary
was made and implemented.

Urban Growth Boundary as of Feb. 24, 2020
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Urban Growth
Boundary12

• Established under Oregon law by
Governor Tom McCall in 1973
through Senate Bill 100.13
• Metro inherited the boundary
planning effort in 1978.14
• Since the late 1970’s the boundary
has been expanded about three
dozen times, most were about 20
acres or less.15
• Metro has to review the boundary
every 6 years.
• Last Urban Growth Report was
done in 2018.
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• There are guidelines for bringing
land into the boundary.16
• First Priority

Urban Growth
Boundary Continued

• Urban reserve land – areas outside the
current boundary that are designated
as lands that could be brought into the
boundary over the next 50 years.

• Second Priority
• Exception land – land next to boundary
that is not farm or forestland and is not
designated as either urban or rural.

• Third Priority

• Marginal land –non resource land –
unique to Washington County.

• Fourth Priority

• Farm or forest land – soil class and
forest productivity further sets
priorities.
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Connection between city and state

• Dillon’s Rule vs. Cooley Doctrine
• Two different schools of thought on whether State or Municipalities take precedent
over the other.
• See Allen v. City of Portland in Appendix A, and
• See Gunderson, LLC v. City of Portland in Appendix B
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Dillon’s

17
Rule

• Theory of state preeminence over local governments.
• Based on an 1868 Iowa Supreme Court Case authored by Chief Justice
John Forrest Dillon.
• “Municipal corporation owe their origin to, and derive their powers
and rights wholly from, the legislature. It breathes into the breath of
life, without which they cannot exist. As it creates, so may it destroy.
If it may destroy, it may abridge and control.”
244

Dillon’s Rule - Continued
• Dillon expanded his theory in his treatise, Municipal Corporations.18
• Municipalities only have those powers the state expressly grants to them,
• Those that are necessarily implied from that grant of power, and
• Those that are essential and indispensable to the municipality’s existence and
functioning.

• Any ambiguities in the grant of power must be resolved in favor of
the state and not the municipalities.19
• When the state did not specifically direct a power, the municipality
can implement that power in whatever manner it may reasonably
choose.20
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Dillon’s Rule –

21
Criticism

• Imposes unreasonable constraints on the ability of communities to
govern themselves.
• Undermines democracy.
• Critics argue in favor of Cooley’s Doctrine.
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Cooley

22
Doctrine

• Theory that an inherent right to local self-determination could and
did exist within the confines of the Constitution of the United States.
• Came from a concurring opinion authored by Michigan Supreme
Court Judge Thomas M. Cooley in 1871.
• “Local government is a matter of absolute right; and the state cannot
take it away.”
• Local self-government is a matter of natural right that does not need
to be conferred by higher political structures.23
• This is a minority view.
247

Oregon Constitution
• Where does Oregon fall in this
debate between Dillon’s Rule and
Cooley’s Doctrine?
• The Oregon Constitution may
offer some insight into that
question.
• Follows more of a Dillon’s Rule
approach.

“The legal voters of every city and
town are hereby granted power to
enact and amend their municipal
charter, subject to the Constitution
and criminal laws of the State of
Oregon . . . but such municipality
shall within its limits be subject to
the provisions of the local option
law of the State of Oregon”
Oregon Constitution Article XI,
Section 2
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Potential Takings
Issues
249

• Metro has tried hard to make its
policy of only purchasing land
from willing sellers
• See Dolan v. City of Tigard, 512
U.S. 374 (1994) in Appendix C
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Local and Regional
Governance Issues
251

Metro
• Directly elected regional government that serves
Clackamas, Multnomah and Washington counties,
and the 24 cities that make up the Portland
metropolitan area.24
• Responsible for solid waste management,
transportation and land use planning, urban growth
management, and technical services to local
governments. 25

Current Metro Council

• Metro Council26
• President, elected region wide
• Six counselors elected by district
• Is the only directly elected regional government
in the U.S.
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Metro’s Involvement
with the Master Plan
• Metro sought input from all the stakeholders
for about three years prior to finalizing the
Master Plan.27
• To set up the Master Plan there was a
resolution passed in all the counties, and 22 of
the 24 cities in supposed of the Greenspaces
program.28
• Not treating the implementation of the
Master Plan on a local level, more on a
regional level.
• A lot of the ecology of the area is region wide
and impacts the region, not just one city.
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The Intertwine
Alliance29
• Coalition of 165+ public, private, and
nonprofit organizations.
• Main purpose is to create “The Intertwine”
an interconnected system of parks, trails
and natural areas spanning more than 700
miles across four counties and 2 states.
• Supports and is a part of the Master Plan.
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Capital and Operating
Expenditures
255

Funding Sources – Federal

30
Government

• Various sources of funding for the various trails.
• Mostly has government funding – which some have pointed out may
be a hindrance to completing projects.31
• High reliance on federal funding
• Most of the funding has come from the Federal Department of
Transportation
• For some high priority projects
• Federal funds are requested by members of Congress for specific projects

• Transportation Enhancement (TE) grants
• Federal highway funds passed through to regional and local trail projects by the State
Department of Transportation.
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Funding Sources – State

32
Government

• Regional Trails Program

• Supplies between $1 million to $2 million annually though a competitive grant program.
• Caveat – bulk of funds come from off road-vehicles fees and licensing.
• Majority of funds are dedicated to trails to accommodate snowmobiles.

• Active Transportation

• New urban trails program.
• Will provide $1 million in seed money for trails that serve an alternative transportation function.

• Metropolitan Transportation Improvement Program (MTIP) Regional Flexible Funds

• Awarded through a regionally reviewed slate of projects and often weighted toward vehicular improvement
projects.

•
•
•
•

Oregon Parks & Recreation Department’s Recreational Trails Program (RTP) grant
Land & Conservation Fund
Measure 66 Lottery Funds
Oregon State Gas Tax Revenues
• Local gas tax revenues can also be spend on bike and pedestrian facilities.

257

Example: Fanno Creek Greenway Funding33
A typical set of funding sources for one trail. Most if not all trails in the region have such similar funding.
• Metropolitan Transportation Improvement
Program (MTIP) Funding
• Recreational Trails Grants

• Community Development Block Grants
• System Development Charges

• Land and Water Conservation Fund

• Local/regional bond measures approved by the
voters

• Measure 66 funds from Oregon State Lottery

• Local Improvement Districts

• Transportation Enhancement Projects

• Tax Increment Financing/Urban Renewal Funds

• Oregon Bike/Ped Grants

• Local Traffic Safety Commissions
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Maintenance
Responsibilities
259

• Strong community stewardship ethic.34
• The public will have a vested interest
in the upkeep of the trails.
• Managed and operated by Metro in
partnership with local park providers,
state and federal agencies, nonprofit
conservation organizations, land trusts,
and other interested resource agencies.35
• Management of existing parks or natural
areas owned or managed by other
agencies will bot be assumed by Metro
unless by consent.36
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Potential Liability
Issues
261

• There is potential liability on the part
of the managing entity or employees
of the managing entity, like Portland
Parks & Recreation
• But…
• ORS 105 limits liability for owners of
land – also known as recreational use
immunity.37
• Signs are the best practice in order to
avoid as much liability as possible.
• See Johnson v. Gibson in Appendix D.
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Application for a Potential
Seattle Greenway
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Best Practices
from the
Portland Case
Study

• Land Use and Potential Takins Issues
• Only acquire land from willing sellers.
• Avoid having condemnation actions as much as possible.
• Funds that would have been used for litigation can be used
to fund more trails.
• Local and Regional Governance Issues
• Having a Metro-like entity or an alliance as big as the
Intertwine Alliance can help to drive the regional trail
system in the Seattle area.
• Whether this entity is formed by the government or by a
coalition, a regional approach is the best.
• Capital and Operating Expenditures
• Have a wide array of funding – not just governmental
funding.
• While governmental funding is great, it is competitive and
takes time.
• Look into getting funds from private parties, or companies
that are local and would benefit from the trail system.
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Best Practices Continued

• Maintenance Responsibilities
• Emphasis on the community stewardship ethic.
• If the community feels like they have a stake in the
trail system, they will do more to maintain it.
• Having regional coalitions/entities can help to
raise the community ethic.
• Potential Liability Issues
• Signs can save a lot of heartache down the line. By
letting the public known of potential dangers they
can continue at their own risk.
• More public awareness for RCW 4.24.210, which is
like the recreational immunity statute in Oregon.
• If the public is more aware of this statute, maybe
more private landowners would be willing to have
trails through their properties.
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Conclusion

• The Portland regional trail system is a huge
regional system.
• The fact that it is regional is very unique and
a smart way to approach trail development.
• It has great aspects that can be applied to
potentially create a Seattle Greenway.
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Appendix A – Allen v. City of Portland, 87 Or.App. 459 (1987)
• Filling of an area on the Willamette River for part of the Willamette River Trail.
• City Code (33.71.102(a)) permits changes or intensifications of uses in the
Greenway zone if they are “river related recreational uses or directly supportive of
those uses.”38
• Non-river dependent or river related recreational uses shall be set back 25 feet
from ordinary high water line.
• 33.77.035(A) purports to require an exception to Statewide Planning Goal 15
(Willamette River Greenway) for any “development, change of use, or
intensification of use that is not permitted by Section 33.77.102 or other city
ordinance provision relation to Greenway development.39
• Ultimately the fill did not require the exception of outlined in the city code.
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Appendix B – Gunderson, LLC v. City of Portland, 352 Or. 648
(2012)
• Issue here is whether the City of Portland has authority to regulate
development within the North Reach (industrial and urban land along
the Willamette River).40
• Willamette River Greenway Plan ordinances were changed from past
industrial interest.
• Oregon Constitution gave municipalities “home rule”.41
• Statewide planning goal did not unambiguously preempt city from
regulating any industrial or other urban areas.
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Appendix C -Dolan v. City of Tigard, 512 U.S. 374 (1994)
• Dolan was trying to renovate her store, which included expanding the
existing structure and paving her parking lot.
• The City Planning Commission (Commission) granted the permit but it was
subject to certain conditions.
• The Commission required that Dolan dedicate the portion of her “property
lying within the 100-year floodplain for improvement of a storm drainage
system…and that she dedicate an additional 15-foot strip of land adjacent
to the floodplain as a pedestrian/bicycle pathway.”42
• The case went through the Land Use Board of Appeals (LUBA), through the
Oregon Court of Appeals, and to the Oregon Supreme Court. All the courts
ruled in favor of the city of Tigard.
• The U.S. Supreme Court reversed the holding of the Oregon Supreme
269
Court.

Appendix C –Dolan v. City of Tigard - Continued
• Holding of the U.S. Supreme Court

• “A land use regulation does not effect a taking if it ‘substantially advance[s]
legitimate state interests’ and does not ‘den[y] an owner economically viable use of
his land.”43
• Prevention of flooding along Fanno Creek and reduction of traffic is a type of
legitimate public purpose the Court has upheld.44
• Established a “rough proportionality” test – “No mathematical calculation is
required, but the city must make some sort of individualized determination that the
required dedication is related both in nature and extent to the impact of the
proposed development.”45
• Regarding the floodplain dedication there was no showing of a reasonable
relationship between the easement and the proposed new building.46
• City did not meet it burden of demonstrating that the increase in vehicle and bicycle
traffic generated by Dolan’s development reasonably relate to the city’s requirement
of the bicycle/pedestrian pathway easement.47
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Appendix D – Johnson v. Gibson, 358 Or. 624 (2016)
• The Plaintiff was legally blind and she stepped into a hole while
jogging in a public park in the City of Portland.48
• Defendant Gibson created the hole to fix a malfunctioning sprinkler
head.49
• Individual employees responsible for maintaining city-owned land are
not immune from liability for their negligence.50
• “Owners” as defined by the Oregon Public Use of Lands Act have
limited liability.51
• Encourage owners of land to make their land available for public recreational
uses.
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Accessory Dwelling Units
(“ADUs”) on Non-OwnerOccupied
Single-Family Lots

Relaxed Regulations May Increase Housing
Units at the Expense of Affordability

275



The upzoning of land to accommodate growth with higher density communities is
often controversial due to the public’s concern about the compatibility of multifamily
buildings next to single-family homes. As an alternative, cities and states consider
the promotion of accessory dwelling units (ADUs) as a “gentler” method to
encourage residential infill development that is smaller and more compatible with
adjacent properties.



Accessory dwelling units (ADUs), or separate small dwellings embedded within
single-family residential properties, are embraced as an effective option to maintain
affordability and accommodate future growth due to their low cost and immediate
feasibility. Many cities, such as Seattle, have recently passed legislation easing
zoning and permitting regulations, and creating financial incentives for ADUs. This
project looks at the types of ADU regulations that undermine affordable housing
goals because it allows non-owner occupied ADU’s in former single-family dwelling
zoning areas.



Washington state law, RCW 43.63A.215, requires local governments to incorporate
accessory apartment provisions to “be part of the local government's development
regulation, zoning regulation, or official control.” The law also allows flexibility for
the local legislative authority to diverge from the state recommendations -as
established by the Department of Commerce in a “model ordinance” and other
guidance materials. This flexibility has allowed cities, including Seattle and Olympia
to remove the requirement of owner occupation on the property

Abstract
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Background

Accessory dwelling units
(ADUs)
separate smaller dwellings
embedded within singlefamily residential properties –
either “attached” or
“detached”

277

Background

ADUs are promoted as an effective option to maintain affordability and accommodate
future growth in single-family neighborhoods due to their relatively low cost and

immediate feasibility


The average size of a new single-family home in Seattle increased over time, from
about 1,850 square feet for homes built in the 1950s to nearly 3,000 square feet for
homes built 2010-2017.



Most urban areas face an increase demand for smaller housing units. However, in
many locales there is a substantial gap between the number of single-person
households and the stock of studio and one-bedroom units.
• An AARP survey of
individuals fifty-five and older
found that 89% of
respondents desired to stay in
their current residence "for as
long as possible."
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Background



Conversion apartments and small structure dwellings are
now commonly recognized in various cities’ zoning code
as Accessory Dwelling Units (ADUs).
ADU regulations have been making incremental steps
toward convergence between citizen practices and
municipalities policy for the last several decades.
Many local ordinances allow addition of an ADU “byright” improvement –thereby avoiding the approval
process – except for ministerial building permits.
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Question Presented



This project looks at two different types of
ADU regulations:
1. Ones that allow non-owner occupancy of the
entire property
2. Others that limit the addition of an ADU to
properties where the owner occupies at least
one of the dwellings -either the primary or
accessory.

Q: Do non-owner occupancy ADU
regulations negatively affect the
affordability of single-family
neighborhoods?
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Bellingham, Washington

Analysis

ADU Development Code (Title 20.10.036)


The owner shall record a covenant with the Whatcom County auditor, approved by the director, which shall run with the land
as long as the ADU is maintained on the property. The property owner shall submit proof that the covenant has been recorded
with the Whatcom County auditor’s office prior to issuance of the building permit. The covenant shall specify the requirements
for owner occupancy, purchaser registration, and biannual verification as follows:



i. The owner of the subject property shall reside on the premises, whether in the primary or accessory dwelling;
provided, that:



(A) In the event of illness, death or other unforeseeable event which prevents the owner’s continued occupancy of the
premises, the director may, upon a finding that discontinuance of the ADU would cause a hardship on the owner and/or
tenants, grant a temporary suspension of this owner-occupancy requirement for a period of one year. The director may grant
an extension of such suspension for one additional year, upon a finding of continued hardship.



(B) In the case of bringing an unpermitted ADU into compliance with this section, if the property on which the ADU is located
complies with all of the requirements of this section except owner-occupancy, the property may continue without occupancy
by the owner for the remainder of the lease(s) on the property, not to exceed one year. Thereafter, the property shall be
occupied by the owner, or transferred to a different owner who will reside on the premises.



ii. Purchasers of homes with an ADU shall register with the planning and community development department within 30 days
of purchase.



iii. An affidavit, prepared by the planning and community development department and signed by the property owner, must be
submitted to the department on or before January 1st of every odd numbered year attesting to owner occupancy.
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Presumed Benefits of Owner
Occupied
ADU Regulations

Analysis

1. Increased number of affordable
housing rental units in single-family
zoned neighborhoods.
2. Income provided to ADU homeowner
and potential to make owning a home
more affordable.
4. Increased housing “diversity” in
communities that are predominately
single-family zoned – more options
5. Protection of neighborhood integrity
as a result of more housing choices –
families can stay in the community as
they age – with “granny flats” etc.

6. Promotion of community
stability and property
maintenance.
7. Owner-occupancy provides an
on-site manager that, it is
thought, serves as a check on
ADU design, construction, and
operation.
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 Removing the “Poison Pills”?

Analysis

Non-Owner Occupancy Regulations
1. Portland repealed its owneroccupancy provision in 1998
2019 legislation in Oregon requires cities
with more than 2,500 people to update
their ADU codes to eliminate
occupancy requirements and off-street
parking requirements by January
2020.

2.

Seattle recently amended their ADU
code to allow non-owner occupancy
3. Vancouver and Yakima also do not
limit ADUs to owner-occupied
dwellings
However, most other cities in the Pacific
Northwest require the owner to live in
either the primary or accessory dwelling
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Portland, OR

Analysis

ADU Development Code (Title 33.205)


An accessory dwelling unit is allowed on a site with an existing Type A or Type B
accessory short-term rental.



An accessory short-term rental is where an individual or family resides in a dwelling
unit and rents bedrooms to overnight guests for fewer than 30 consecutive days. There
are two types of accessory short-term rental: 1. Type A. A Type A accessory short-term
rental is where no more than 2 bedrooms are rented to overnight guests. 2. Type B. A
Type B accessory short-term rental is where 3 or more bedrooms are rented to
overnight guests.



“Resident” means the individual or family who resides in the dwelling unit. The resident
can be the owner or a long-term renter.
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Analysis



Financial Barrier to ADU development?
Owner occupancy requirements are alleged to
limit the value that appraisers can assign to a
proposed – because of the risk to lender
 The loan collateral – which is the ADU

cannot be severed from the underlying
land, which may only be conveyed
together with the primary dwelling
 The lender’s remedies against the ADU

improvements could be limited.
 If a bank forecloses on a house with ADU

it cannot rent out both units in a
jurisdiction with a home-occupancy rule.
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Communities suffer when residents lack sufficient monetary stakes in their homes. This point has been underscored by
periods of foreclosures and abandonments during a recession.



The home is the single largest financial asset for most US homeowners. But because the home is a highly undiversified
investment, homeowners tend to be risk averse with respect to changes that might affect its value.

Analysis

A balance is needed for communities – to avoid residents who are reject all changes to their single-family neighborhood
because their “over-staked” with home investment. “high stakes” and those who are “understaked” –or at risk of losing
their homes.


Most tenants have little financial stake in their own housing units, a fact that generates three concerns for communities. 30
First is the worry that tenants will do less than homeowners to keep up their homes and contribute to the community. A wide
variety of social benefits have been associated with owner-occupancy, 31 although causation is difficult to untangle from
selection [*150] effects when assessing the significance of tenure form. 32 A second concern is that tenants, fearing
displacement as a result of rising rents, 33 will oppose initiatives likely to benefit the community. 34 Not only may tenants be
unable to gain from neighborhood improvements, but any resulting displacement would cause them to lose whatever
intangible surplus they have built up in their homes. The evidence regarding actual tenant displacement due to gentrification
is mixed and hotly contested. 35 Nonetheless, the destabilizing effects of any turnover that does result from community
change, as well as the stresses associated [*151] with tenant strategies like "doubling up" with other families, 36 comprise
a third set of potential understaking spillovers.



Although the problem of homeowner overstaking has been up- staged by an unprecedented glut of understaked
homeowners, it remains significant. Many homeowners continue to hold a substantial equity stake in their homes; 37
although the value of their homes has shrunk, so too has the value of their other assets, such as their retirement accounts
and, often, even the marketability of their own human capital. 38 If anything, the current economic crisis has left
homeowners more vulnerable to changes that might (further) affect the value of their homes.



30



Although our focus here is on community spillovers stemming from tenant understaking, tenant households also bear
understaking costs, including the possibility of displacement.
31

A large literature has examined the social benefits associated with homeownership. See, for example, Robert D. Dietz
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Removing Occupancy Requirement

Analysis

Non-occupied ADUs could change the existing level of affordability in a
single-family neighborhood


Creates greater investment opportunity for absentee landlords –
rental of two units instead of one



Rental prices tend to be higher with absentee landlords



The concept of an ADU is undermined – because absentee
ownership functions more like a multi-family land-use – in terms of
rental units.


Additional multi-family rental units in Seattle have become smaller but
not more affordable – in general



Greater demand and less supply increases housing costs



Higher property values = higher property taxes



Pressure to sell and move on behalf of low and moderate income
homeowners - displacement
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Analysis



No Owner- Occupancy and Displacement
Economic displacement
occurs when residents can no longer afford rising rents or costs of
homeownership like property taxes.
Cultural displacement occurs when residents are compelled to
move because the people and institutions that make up their
cultural community have left the area.
Not all households are equally vulnerable to displacement.
Renters are at higher risk of physical displacement than
homeowners. Marginalized populations (including people of color,
low-income people, immigrants and refugees, and English
language learners) are also more vulnerable
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Conclusion



Removing the owner-occupancy
requirement is controversial at best and
detrimental to housing affordability at worst
 There are other mechanisms to subsidize

ADU development and leverage lenders to
provide homeowners adequate incentives to
build an ADU and increase affordable
housing in single-family neighborhoods
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What Is the Role of
Zoning in Addressing the
Production of Affordable
Housing
Final Presentation – BUSN 565 SI
By: Gelline Nicolas
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ABSTRACT

• My research examines the role zoning plays
when addressing affordable housing in
Seattle. My presentation will cover the
history of Seattle’s first zoning ordinances
and its impact on affordable housing. I will
also explore two types of solutions that
Seattle has implemented, which are
upzoning and incentive zoning. Lastly, I will
conclude how each solution attempts to
address affordable housing.
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Special Topic
#2

• Is there Still a Place in Seattle for the SingleFamily Detached Housing Typology, Given
the Acute Need for Affordable Housing?

292

Seattle’s
housing
history:

• 1923: The Comprehensive Plan
- Seattle’s first zoning ordinance
- Introduction of single-family zoning
- Policies rooted in exclusion and
segregation
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Seattle’s
housing
history

• 1947: Saw further segregation through the
introduction of duplexes and splitting
“second residence district” into “2 family
district” and “second residence district”
• 1957: much of multifamily land was further
“downzoned” to single family zones
• Across the span of 35 years, Seattle went
from no residential use segregation to eight
segregated residential categories with
multifamily buildings considered illegal in
most of the city
294

• Legal Perspective

What is
zoning?

• Zoning – the regulation of the use of real
property by local government
- Levels of zoning:
1. single-family residential
2. Multi-family residential
3. Mixed-use
4. Commercial
5. Industrial

• Critical Perspective
• Zoning
1) A strategy of exclusion
2) Direct social control
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Why address
Affordable
Housing?

• Wealth can be measured by land/property
ownership
• Increase in income and racial inequality
• Increase in Seattle’s population density
• Traces of restrictive racial covenants that
were implemented in the 20’s
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What is the relation
between zoning &
affordable housing?
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What is “upzoning”?

• A way to address affordable housing
• Raising the size and height to which
developers can build or …
• Developers can change what land is zoned
for to increase density
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Incentive
Zoning
(Chapter
23.58A &
23.49 of the
Land Use
Code)

• A tool that enables developers to achieve
extra floor area when they provide
affordable housing and other amenities
• Intend to serve Seattle’s moderate-wage
workers
• “Bonus density”
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• The Mandatory Housing Affordability (MHA)

MHA Plan

•
•
•
•

Ensures that growth brings affordability
Implemented on March 2019
A type of plan that implements incentive zoning
Payment Option vs Performance Option
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Addressing
Affordable
Housing–
which is the
most
effective?

• Upzoning
• “Trying to improve affordability via upzones
effectively abolishes neighborhood planning”
• Lifts common restrictions that reserve too much of
the city’s land exclusively for only one house per
one large lot
• Incentive Zoning
• Attempts to allocate funds for affordable housing
• Developers must dedicate a portion of extra
residential floor to as rental housing affordable to
households with incomes up to 80% of the are
median income
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Other Cities

• Portland, OR
• Vancouver, Canada
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• Is there Still a Place in Seattle for the
Single-Family Detached Housing
Typology, Given the Acute Need for
Affordable Housing?
Answer: There is a need to reduce singlefamily zoning to achieve affordability and
to
Build mechanisms to make our goals
developed

Special Topic
#2
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